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ENry D. Palmer, 
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Robk *t M. Dk W 


ITT, 


Appellant. 


Appellant's 

Points. 


^rior to 

^'"ient or !?r of February, 1808, T. W. Robertson, 

>■ co m . C, .‘r ° f and a citizen of Great 

°n the l 8t d da rUmacalled “ PIa y-” 
r ^Hent i n w • j" February, 1868, Robertson, by an in- 
S| ">iccl and ,u 'd for a valuable consideration, sold, 

right a n( j | V . ( .' to 'he plaintiff in this case the cxclu 
1 ; / t)rill >Hg, r 01 ,« Vl ~. C <d Panting and publishing , enacting 


Perf 1S "' K 0r Permit*- ^ : "" 1 Producing on the stage; 
0l «th m< ; d ’ re P re 8ented S , 5 b ° P rinted . published, enacted, 
Unitf ri Stair, t i'"“ Pf° duced on tllc sta S e > through- 
dm C< herefrom 8aid drama, and all benefits to be 

for !" 1 to n]nj,’ t ?,! l( delivered the manuscript of said 
"'as' 1 great dumber of ° n th<? 16th of February, 1868, and 
\y" i ^blicly Det-r ' MU0S thereafter, the drama, “ Play,” 

«oq !rT heatre >n tb'p-f 1 and < represented at tho Prin § of 
Ho ! . a utho r j, ' - V ' d London, by and with the sane- 

tuitl ° dc ° or pr'oh'V ■' presence of large audiences, with 
saw fi f akin S such ul,!""^' agUlnst car rying the same away 
0n ^ 01 tl *e same as any of the audience 

a Hd J 0 * City r’ 1 : ^^8, the defendant, a resident of 
° d Co pies of it 1 °f the United States, printed 

e drama called “ Play” in the City of 



Henky D. Palmer, 

Respondent , 

against 

Robert M. De Witt, 

Appellant. 


Appellant's 

Points. 


j> • 

a resi ? ^ fte day of February, 1868, T. W. Robertson, 
tain '! ° f tbe °f London, and a citizen of Great 
0 n t ’l i m ? p0Sed a drama called “ Play.” 
strnment 6 ^ day of reb ™ary, 1868, Robertson, by an in- 
ass ignerl 1,1 ' vrb ' n Si and for a valuable consideration, sold, 
sive ri „i lt ln ' sct over to the plaintiff in this case the exelu- 
performij. and P r ' vde g e 0 Sprinting and publishing, enacting, 
licensino. 8 ’ re P resentin g and producing on the stage ; 
Performer] 01 P errn Pting to be printed, published, enacted, 
out the U 1 . Cprcsen * e d and produced on the stage, through- 
deriv 6( j ^ a ^ es > the said drama, and all benefits to bo 

drama to '! lcPlom > an d delivered the manuscript of said 
for a f >Tc'i r G P^ a ' ntbb Ou the loth of February, 1868, and 
AVas publi ! lmnber op ^ttres thereafter, the drama, “ Play,” 
^ale s rpj ° ^ Performed and represented at the Prin g of 
ti°n oft/ lc fhe City of London, by and with the sane- 

110 notice aU ^ l ° r ’ ' n dle P res cnee of large audiences, with 
an d maki n ° T P rob ^ ddon against carrying the same away 
s a\v 1=1 su °h use of the same as any of the audience 

Rety York P' 1 ^ arcb > 1868, the defendant, a resident of 
au d sold co - ltj ’ and a citizen of the United States, printed 
P^s of the drama called “ Play” in the City of 


0 




r p8 1 ’' 

New York, having rece^ it rei^" 

at the Prince of ^» lc the P » &i , of ^ 

On tlic 8ll* "* ' 1' . ’ ^' (l iirt “ |,|i;ii t l! u 

■ In* 8"l lint '.miJ'fl. 
asking for «" inj " " cl " ” t|in g tbw dr ;'” ^ b» t * 

hinifromprintingan'l*'^,,^ 

.„,! »l - .-H **- 

unsold 


[ii ( i 


DSold. . . II !' ■ - ** 

Ho o' tain ed »" >JJ olio „ « in ju 

i ... ..ooote. J u “ . 5 nff 1,1 


,bk* %,;< 




,ii a" 
>f»° e is* 


Qe^ 


He o’ tain <1 «" J m otio" »-£ jnj 

moved t<> vacat”. ^ v!l e;itm£ 

of Mr. Justice GJ' ’ justice 

founcUt fol. 6* " f ll "r -j befcr» •'<. U |S 

judgment rendered „ ,i >1S - 

fol. td. led from 1 apl’T 11 I'll, ' |fi‘ 




me 18 !), and cictw; Jusm 

■ the Court (from " '"f/oftln-^^e"'" 
if. on ,.nge 2« «>* 


firi sl 


ii>2 


0 1 ' 


found on l 1 ’ • 1 tlK / |l '°tb c ° r 

The General Term fYo* ^ ^ ^ 

rni and granted a tb j 8 apP c * br jtfJg 

; „l granting a n J.JalaUpU 1 ^^ 
t having given the . (] ,„„e>d 19 siti o^° f 

case the order am .1 prop 06 , 

VYe propose to present five! 

i facts of this case- . r i 9 di ctl ° ,/fl 

hors or inventor.-, 1 


W 


si^ ; rt ^ 


irs or inventors c .j^r « n ^ LmP^ie n 3 


‘\ZVJv comp° siti f t ot^ P 
ountry to a htcrur.5 jj * >'l 


rv, and there so h‘ r 

glit to protection >} 


de' iicfltel1 , ““ S 


|,i, »’ 

)I 




lie 0 


b 3 


i 





the 


sta* ote 


< 1 . 

a' 1 


^ at 


y' ? flior asS'S 11 s ° 

r/— Can a foreign a lltIl jf ha* .n# c ‘ 


** 


to v ';n 3t 




11,101 r ha* 6 

— . 1)0 lJ * 

w right to protection, o •• 
issignee, and enable 1>» 




3 


a ci ti Zen and resident of this country, who obtained it in the 
country of the author, from a public and unrestricted repre- 
cntation on the stage by the author hiinscU ? 

fourth . — Is not a public and unrestricted repiesentati 
011 th « stage in a public theatre, where any one can go " 10 
P cases, a publication of the drama and a dedication to 

Public ? 

Fifth.— Does an author’s rights at common law extend 
atl y further than protecting his manuscript liom 011 ® 
S . Ur> zptitioushj appropriated by another, before the nut > 01 ’ 
’ as given it to the public, by printing and circulating it, or 
y publicly representing it, or in some other way mu vlll o 
tls work public? 


The State Courts have no jurisdiction in actions to P 10 
e ct authors and inventors. 

Sec - 8 of the Constitution of the United States provides, 
amongst other things, that Congress shall have power 1 to 
^promote the progress of science and useful arts, by see 
(( r j n g> f or limited times , to authors and inventors the cxc 
sive rights to their respective writings and discoveries- 
Phe States, therefore, delegated this power exclusively to 
® Federal Government. 

be federal Government having acted upon the powei 
conferred by the Constitution, and provided ample protec- 
1Q u to authors and inventors, and courts in which 0 
enforce those rights, the State Courts have no jurisdiction 
m such cases. 


Dudley vs. Mayhcw, 3 Com., 14. 

In other words, the power to protect authors and inven 
aynig been delegated to the Federal Government, ant ^ 
e oral Government having acted upon that power, a 
provided the means of protection, and thus debarre 


4 


State Legislature from any right to legisla g wtc O urts ’ 
ject, and from all control over it, cal) . a t eon 1100 , 
created by the Legislature, establish a ■ c °l) - tbe b r « lte 

law which would override the Coiistitu u nder§^’ 

States? And while Congress only has P° ’ rjgbt to ‘ lie ' 
secure to authors and inventors the esc * ^ j n jjrecdy P r 
works for limited times , the States con 1 ^ 

tect this class of authors for unlimttet. tune 
Wheaton vs. Peters, 8 P etc1 "’ 

§ 9, of the Act of 1831, provides fully ^° nite J 

•’its ol . 


published manuscripts, and the couiU 0 einp°' v0lC 
nr,, n i t mirnose. and . . 


citi& n 


r r& 1 ' 


are always open for that purpose, , <{ 
grant injunctions, provided the autior v> . 0 

deni ‘ - resid61 % (a» d 

of the A ct U1 .) geeki^ 


• • o or Tvw* 

§ 8 excludes all persons, not _ ^ c t of 

United States, from the provisions o t lC ^,^ coU n, »- 
this is the reason why the plaintiff '•-> 111 0 btaiu jU . 3 \ 
to obtain what the foreign author an iB J S»&> 

- law. oftbe s 3 ain 8 S 0 bd.' 


■ — * u 

Federal courts, nor under the ^ _ 

Authors and inventors tire included 11 „ j eS 

sinn nf/3 u „ nf the United O 


sion of§ 8 of the Constitution of the Q f a in» c 

It was never pretemled that the * llV ^ I ug( ,j ) for P ,a 
after he had allowed it to be seen ‘ u i lC ^ mp j n to a 


;bi' ie > 


r,fit 


to 


included i» 

te 

itc 

and used, ^r 


himself and thus made public, could eo^ ^ b ee D 


On the contrary, (( ^ { 

. fniu’t ’ 
Com., 1, d‘° A M 0 f Cov& 


lg teA 

tli 6 


661 


court for protection 
that lie could not. 

In Dudley vs. Mayhevv, 8 w— » - > » C( 

‘common law, and independent of 1 10 . y ,j ve right t0 
( authors and inventors acquire no exo ^ 
benefit of their writings and discoveries.^ ^ ggO 

See Wheaton t*. Peters, 8 1° 0 ’ ^ 

I he Act of Congress expressly confers jar 
federal courts to protect authors and in' c " jjf, § 

U. S. Statutes at Large, vol. u, 1 ^rs 

Unless some distinction can be drawa u j 0 she 
and inventors , wo see no reason why a dd oI ° 


5 


^ 0 ^H e Tn V than t0 the other r f tl • , 

f avor of t.)i« ; ' 1 ^ lere ls a difference it 


Tin 


,;f tlle inventor. 

T i 

ILL o,T 8,lan “’ ' JcfFr °y s Boosey, 4 

P «>WdnS^0 9 66 . J ' 

page 945. 


* Lord Chief T? °' 

luef Jus ^ce Jervis, id., 


W 6 8QUius and n Pra 

the *. 

b fltion iaea thT' n ’ COull) construct 0 : l " S l W>th P over ty and 
faction ,t C0llUrier ce of tho 1 u tbat has revo ’ 

^ Co «struocl C f° mm0n liUv before V V ° Uld b ° entitled to 
>for-u ° m thc world of 1 t hterary sc ”bbler, who 

a"t U C ° mCdy tbat 

h Ve ^ad e e t ^ est toil . amTd^rivli 110 "’ 65 the years of dee P 

Pr If 1 is n °w tl ° UteSt lle art quail ^ ° ar . es that woul(i 
WaV Ction at ( .'° Corn Panion of G v ' 3 \ )erfectin ga machine 
ty!' 0i fbrontri OI ? m ° n law f ar , ° ry household, deserves 

°Wn tlle cll oole s 'I*?**! sewers" of i? r U ^ P ° acber who 
d e J f nd tli en .1 uts bis own ton 1 / rance » appropriates 

% »«Cas °' Sta « «■> tile T ? dross 0,1 il . calls it his 
y- ''all r 0 '. ll of liis briUistit Knc a n public as the won- 
w bich ^res tho i nt genius. 

Ww 8> "-«to CSod« m ° St Ptolbund study ? 

W h “S l, !“ Pnopc„lf‘ 1,0w cAofthe “human 

th e 1 the law L tln 8 and effect T* l ° b ° P rotected iu a 
Un/^te? ZP r °videdan m Ual Way thau the other, 
i, "4a 0»W one's?/! P/c'cction for both unde; 
iltet'a-dedlj . " in g oF the c,? h ! ° Jl ' Stover protected 

the „ ?hy aro > ? teii 0,ll y foim""’" Iaw ’ while the other 
~a / the Slato y (ourteen years under the stat- 




ih ° Cl?;'!-" 

- comts protect the litera: 


Profound 7 1 ° t0Ct the literar 

i under th > l"' stru ogbng inventh 


r 8 to hT lGaVe the 

^‘ki.^tiouC 0 ^ !l « l situ 

?'1‘ fail, ;.? contra ‘?"?ao statute! 

>" W.fcC'onotih 1 “"?« &r by the plai 
\ £.*> C ? r ? m «l to be “ perfection of hum. 

” Sll °c Buor, ou vs. Judd, 4 Du< 

1 1Ca tion to restrain the pu 


6 


£(1 bo^ s 

lication of private letters, touches up° , gtate co urt ^d, 
that the jurisdiction was vcsto' 111 q )n gress w» s 1 j ct ly 
tcct private letters before the Act of « ...be* 1 . 


tnat tne jurisaicuou . — rt fC>ngr e ’ 1 ’ , -triow; 

tect private letters before the „f r C ,d° f This may be f* a r/ 
and therefore it subsists unimp ii v p e <;onsid el0 ^ . Qtc nt 

correct, as private letters could > ar re with' 0 

property, and it is doubtful if t m 0 f a c a ® c h a 

of the Act of Congress I »"> "*£ «****,'„ th« 
country where the common, aw C , u>v propel" P r is aIJ 

jurisdiction, to protect authoi s 1 0 j a re n° nt> - rn ed 

Ac. of Congress, anti I believe * e ” is(WO rt * 
open question in this State, so < 

See Wheaton vs. P etcrs ’ 6 ° 


II. 


c0 unw/* 


reside 11 L 

A foreign author, not a oitix '- 11 0 j a tute t0 1 , \vr > ttel1 

A... eolnn law nor by Sta_^ sed a „d ^ 


A ioreign autnor, noi <‘ , g { 

has no right at common law nor corn poS- a atu u '' ' 
publication of a literary comport. ?anC ,ion al,( ‘ e ,e^ 
by him in England, and there, -0 , by su c * r jght t0 

publicly represented on the sUg c ^ ^ lose 11 

tion, so far dedicated to public « se ^ coU ntry. 
copyright by the statute laws o 1,& ^ ageS) f)^ - 

Jeffreys vs. Boosey, ^ 1 90 J. 

Per Lord Brougham, b ^ 

Per Baron Pollock, I'-o 

, . a ia the ng ^ 
The only right the plaintiff c ^ fj tl iied *j? e br^. 

publish and represent the drama i 11 ^ 1st 0 , afl d 

Tills was all that was assigned to him 


....Bim ^ p ub _ pe ^ /fo l 

Bobertson, therefore, had a 


present it in England. On the lotb ° tr e, > 
Present it at the Prince of Wales 

83 )- oO p r ° vl Ti be 

The 5 and 6 of Vic., cb. 4o, seC ’ ' V ce gbi’l 

“first representation of a dramatic 1 


in ^ 

nth >**2 
id eS d e ^ 6 


7 


„ ^valent in tv, 

Afli Cat '° n °f a book°” StmCt ' 0n d ' at nct ’ t0 tbe ^ rst 


'ight.w drama in London 

011 Ule staged n.^ ad publisb * 


Pa? repres enti,tion !! 0t - e , Very E nglishman in London, after 
it f°V f ' le chose L V° pubbsb tbo drama in a news- 
-nvl rfelted ''is It t S ° ? Had he " 0t > b -V representing 
c °antry? ft protection under the laws of his 

^ Boose,, p^ s aWe cited, 
obtained it r. 

If g u ,, roin such publio m persons ln England, who 
tlle def° / ersons had , , eprosent ations (fol. 35). 

bght on aUt b: 'd. Had\' V° take 5t in England, surely 
^ m cri ( .. 1 1S pla y, and tb ° >Crtson eVeu obtained a copy- 
^C^blishev et and ^-ulated it, infy 
B i,! '' 1J h «c C ■ ," V ° ’•“-I'rintod it here, and the 

-'«p» M T v : hou, >» r ?te tio„. 

' v ''hont ' Ct ' ler copy r j„L . ^ , K Published works of an alien 
r l'hi s r ° te ction her 0 ° ' <J1 not ''is own country, are 

S<7was u t enintl 

ls distw b'w Uo vi(M „ A^ thc case of Crowe us. Aiken, 4 


He could not get a copy- 
his play by representing it 


“h 


ls Pcsea77 Kcvie 'v, 457"i:r°7 I ' Jl '° WU M - Aikcn > 4 
n ave bo J 011 d'e g ro „ °re Judge Drummond, and 

/bis st „7" htken by tb ' 1 lllt d " 8eems never before to 
i »« o„e !, ,,r ‘h® Court, and that 

td e ' n Sa it t ,at 't waa oi, V<i . 111 l *ns country.” All we 
S th ;> of of the play, 

'*> to t I'> gone * 0 “"" tr J- If his rights were lost 
' f C “■ » I^ S T' H » PO^" ‘here had a 

> Cm°«On here “m 0 " “ h » <>»» country, he was 
'• h,, n - O'On^ , j 's what wc claimed before 

^cluai,. tls savfi • u what we claim here. 

aw of nations knows no 


6 ^e m t °, ri Sbt of n _ he actual l a 


<V’ ^ut w,;. an author to tb nat ! ons knows nc 
iiih' eoi '»lrv c 1 l s enfoivn i i t c proc ceds of his work, 
lsdi cti (Jri 7 Vvlli ch can op (; ' >y the m unicipal law of hi‘ 


°h can on > ^ ° 16 niunicl pal law of Ins 

crate nowhere except in its own 

ertis on n n 

Copyright, 22 . 


8 


of 

Where then is the right of a resident and c’^ ^ t jjj g Staj B ’ 
country to come into the courts of common a ^ e { aS the 
and ask a court of equity to give him su i '| | j rri) arid 
Legislature of this State has no power to g'^ e den j e d 
the Federal Government has, in express tc ' ’igjjtlaW 
by refusing to give him the benefit of t ie c 

Curtis on Copyright, 1^8. 

he judg eS W 

The elasticity of the common law enable ^ g0 ciety 
administer it to adapt it to the varying con \ybich ' v 
and to the requirements and habits of t ^ w hen th e e 
live — thus avoiding the injustice which arl ^ usa ges °f 1 Q 
is no longer in harmony with the wants al ; us tice ' s * 
present. Upon what principle of eq l » y iDtin g and ** 
American publisher to be restrained tro 1 vV liich 
ing, for the benefit of American readers, a 1 nfYer t®> > 


after 


author represents on the stage in Lnghm f,. 0 m -- - . 
when that author is in express terms CXC v and ^ tn 


all p r0 ' 

autnor is in express <««*"- - , y am* ^ , e 

tection under the legislation in this coU . <j e 
very legislative body to which this State u t j nl es ■ 
exclusive power to protect authors for pret ect ^ 

A foreign author is denied even the rfo - j a ture th° u y ' 

his manuscript from publication, .yet the J °. c ’ Had 11 ^ 

this necessary to protect American aut ; tbe reC°^ 
considered the common law right unimpa j.^gd ® a 
be no necessity for this act to protect unp 
scripts. 


U. S. Laws of 1831, & 9* 


to i^ is ; 


It cannot be denied that Congress had fuP f the 
late upon this subject, and to say that a ci»z f ' of fl fordo 

States shall have the right to publish any 
author. . 

u Sec \ 8 of the Act of 1831 reads as folIoWS nd to p r f' y 
«!| g . ln t,lis Act shall be construed to cX ]jgb j n g of a 
„ 10 lrn P°rtation or vending, printing or P u cn grfo> * 
u la .P’ c l lar t, book, musical composition, P rlH I)0 t 

n v ltten i composed or made by any P crS0 , in tb e J u 

‘Mi T- 611 ° Pt ^ e United States, nor resident W 
diction thereof.” 


0 


• ^° es Hot tv 

S!X? “lotion, give every 

C ? k8of “J f.«lt “ ngl,t **1 P»Wi* 

author, not a resident of the United 


thii 


Draper, 16n . Y b . 8 


tQlg * 1 

W ^ at< 3oes u n0t tlle meaning of n • 
e >er u 11 mean ? ur , S °i this secti 


*y citi! U mean ? We ol '? °! this section of the statute, 
w °rk s 0 S of the United 'v, ^ th ’ S ex P ressl y authorizes 
abroari f a Wien ' States to import and print the 


'Hoi * loreirrn , 

The^ ° a “ l,0r ' it has been printed 

P°s e( i . ten dant has ,i r 

. S Va f"S‘ in «, b « import a work com- 

^ I "«* ' «->«■* wl^. 


^e q P r °tccti on fo r t 7. <U Ule statute, strip fore 

, , ‘ wi » And aU tbclr works, written abroad? 
nt refA*— , au the onri;,„. .... ... 




■,S <W terred to and o Gar ' er cascs citod by the 
5 ° U8e ofLL? Ved - iu the ( „ mraentcd on, and many of 
rds Cases. ‘ S ° ot Jeffreys vs. Boosey, 4 


la* Sign a , ,IL 

«*«■■ • portion ot his com: 

>.ho an J VeStiU " Ws ^ee, 

tho a ^°r ta ined thS J " a S a 'nst a citizen of 


con h 'm tn XlSts > SO ng f & P ° TUon Of his < 
th n S Whl mainta in an !° V ° St ]t in bis assij 
aut Vf rot 0btained the^ 10U against a citizen c 
* *° rk o n o a Public avil j In P°siti°n i n the conn 

t ? r divide h; 1C Sta 8° by thS^S^ re P resentat 
Nand h »gbt inm *?.V uthw himself. Ca 


- ^ 

Oh* Sje h! 10 Sta 8° by l th' UCStl ? Cted rc presentati 
"k °N S r 'gbt i nt0 t ;uull0r bimself. Cai 

of men ti 10Usand parts, and g 

"StaS^bng' " l ' J and pull) . ' exclsive right and 
^ Producing S enactin g> perfoi 

* ** (f ° l 8 2), as C f *e stage in Ihe l 
■p 16 has m this case? W 

° r ^ord St T 

• -Leonards, 4 H. L . Cases, 9 

A 


10 


ini ^ all: 


He cannot give Bis assignee the 
because, concededly, the moment tie 1^ ^ & rig bt to „ 
prints it in this country, every P ers •_ ^ ca n 

do likewise, v rlH ..„r 


> likewise. , • ve r iglit to P' t ] ie r 

If ho couhl ool give him an « ,J ° prevent WS 
he confer upon his assignee a ngh •» 1 .. „„on b' 8 

Ifn eanno 


ee a right to i up0 „ jus ■ 

person from printing it? Lie 0,1011 ^ aC quire llirnS 
signee a right lie has not, and can 

4 H. L. Cases, page ^ ^ ^ ca n 

Neither the foreign author not 1 ' j^ght to P r t j, e n, 
they in .any way obtain the J aJ . jg tbe gJ° U “ „ t fro® 
composition in this country. > n this defe 

upon which either of them can res . ^ jn .aoj 

printing it? have, or ^ lllCl 

lie violates no right whic u th° r ^ 

wav belongs to either of them. foreig 11 aU ona p o- 

lie proceeds upon the theory I-' 8 " 

the exclusive right in the Unite' > tb e 

sition. „ , w conoedo^ 1 A 

At the same time lie is compe e gone ^° re pte d, ' 9 
moment ho has printed it his ng 1 cxerc jge is atte 
riglit which vanishes the instant its 
no right at all. 


IV. 


stng e ’ 


in 


on tb e p “” t ' js ® 
A public and unrestricted represent ^ ^] l0 pl ea 
a public theatre, where any one can 
publication, and a dedication to pub 1 flD ’ s *<& fc t0 
The law presumes something h 001 aU th°r 10 ot fljn ul11 

it is a fair legal presumption t ' l£l . o .{ )tg wh® n ° t bo flt ^ 
abandon his exclusive proprietaiy Jl o gjtioD, ' vl 
cates publicly to all the world his com] 
section. c , 937. 

4 H. L. Cases, pages 9bi, 

2 Blackstone Com., 


11 


Th 

'C'™? t0 Clr l>0 i, “ Ui,jl ' / re PresM>ted and com- 

'«CJXZ “"V M1 r oa lllc *- of 

“ C ,^ r ° u g^am in T 7 eXclusivc use of it 

aujhk.. or; >lly • / 


ddi^ww. I . !ooaoy ’. 963 ' *»>•> “ if . 

imposin’ 0 Silvered it ♦ 0 n s com position to a select 
of an v g no re striction 1 ° a w 'no came and heard him, 

' ’ • ^ati„'° J " T ‘ "°‘ -»»«» with effect 

° t0 0lhers who had not been pres- 


ent. ’’ 
And 


ajul uuen prus- 

u again at 

^ent 0 1 le moment of Vests ' we arc generally re- 
^ en ?e hold of tho ati ° n ; but that - themo- 
* 6sca Pe s V tbou Siit and m v proprietor c °ases. He has pro- 
^‘ tle Ua 8rasp.» a VGn ,k utterance, and eo instanti it 

8 ^s: .,rt ' s - Clark, 5 j> , 

^Uhipli^ Wpor ° such eo S ° n ’ ^ r * Justice Robertson 
> so no a ' minunications are indefinitely 


Carers +V S ° as to e ^ 0lu " lu nications are indefinit 
WnciplI !° r ° would not an innumerable host 


°& ce ° r h v e | VVeei1 givin-r t ] '” 1U to bc ;l great difference 

^HJST composition to tlie public 

oil’d' '’osticcii”' 1 M;iti " u " l d ['ul!li '"“ k ° 1>ubliois infera ’ 
1 * fou„.j t v j". in I* able lu^T™ 3 ' 


h he fomV jarvin »in bis pabPc representations. 

?! C Cs ^ 1 20 ! T (l learned °Pinion, whi 
lio tlict i°ri v' p 1Uat ion 0 f t |,: ? “ () of tins case, holds tl 
il m° n p erso ,' a !' ama on the stage, withe 

and ^ Work - it d J prive * tbeir- '° attend) is a pl 

0l , 05Cc lusivo - G further h,u 1 ,' n 0 !U1 y exclusive rig 

k 0Uf tscar, righti uthe tliere is no valual 

9 * r ‘ ^ Usti Ce Q pr ° tec t. ' vS of 11 foreign author whi 

% a “ >tiH W l V«w'" tlle cas<: of Keene vs. Wheat 

% t >£»t P,a ^nn o n?- ; TI ,‘» '“«■>* Fopric, 
“m Section J,il ° r o an i n ,v 01 mak ' n g or sanctioning 

* 5 ? v «th^ «» nutii ““' 

Warily as they tn „ /,u y or dramatic represen 
’ °make f roi ■ >l \ onahled, either directly 
° m «■ having been retained in t 
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“ memory of the audience. * * * When the audience 

“ is not a select one these privileges cannot be restrained in 
“ their immediate or ulterior consequences.' 1 ' 

The case of I3oucicau.lt agst. Delafleld, 83 Law Jour. N. 
S., ch. 88, which Mr. Justice Monell refers to at fol. 129, 
has been entirely misapprehended by him. This case arose 
under 7 Viet., ch. 12, sec. 19, which is as follows, viz. : 

“ And be it enacted, that neither the author of any book, 
“ nor the author or composer of any dramatic piece or musi- 
“ cal composition, nor the inventor, designer or engraver of 
“ any print, nor the maker of any article of sculpture, or of 
“such other work of art as aforesaid, which shall, after the 
“ passage of this Act, be first published out of Her Majesty’s 
“dominions, shall have any copyright therein respectively, 
“ or any exclusive right to the public representation or per- 
“ formance thereof, otherwise than such as he may be entitled 
“ to under this Act.” 

Chitty’s Statutes, vol. 1, page 924. 

Mr. Justice Monell refers to the 5th and 6th of Vic., ch. 45, 
sec. 20, as interpreting or defining the word “publication” 
in this Act, whereas it has nothing to do with a foreign 
publication at all. It was passed long before the 7th of 
Vic., and referred wholly to representation in England. An 
examination of the case of Boucicault vs. Helafield would 
have readily disclosed this fact. 

The case, therefore, presented the simple question, and 
that alone, whether the representation of “ The ‘ Colleen 
Bawn’ in New York was a publication of it?” Not publi- 
cation as defined by any statute, but in its oi dinary sense. 

Vice-Chancellor Sir W. Page Wood said : “ If any author 
“ chose to deprive this country of the benefit of the first 
“publication of his work, and published it in a country 
“ which had not the benefit of an international treaty, then 
“this country had nothing more to do with him. Mr. 

“ Boucicault, by first publishing his play in New York, 
“rather than London, must bo taken to have elected, and 
“ he is thereby excluded from all advantages of publishing 
“ in this country.” 
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The case of Coleman vs. Watliam, relied on by the re- 
spondent, was relied on by counsel in that case. 

Boucieault was a British subject, and the only publica- 
tion was representation on the stage in New York. 

Mr. Justice Monel I’s mistake arose, no doubt, from the 
fact that the points for the appellant in the court below, 
prepared and handed in after the argument, contain an as- 
sertion that “ one of the sections of the statute under which 
“the action of Boucieault vs. Delafield was brought provides, 
“save and except that the first public representation or per- 
11 forniance of any dramatic piece or musical composition 
“ shall be deemed equivalent, in the construction of this act , 
“to the first publication of any work.” 

In this the counsel was mistaken. There is no such sec- 
tion in the 7th of Victoria, and no statutory interpretation 
or definition of the word “ publication” given at all in the 
Act. The learned Justice, by adopting the statement, ap- 
parently without examination of cither the case or the sta- 
tute, fell into the same error, and holds, at fol. 131, that this 
case is no authority. This erase is a direct authority, applied 
by an English Court to an Englishman, that a public repre- 
sentation on the stage is a ; publication , within the ordinary 
meaning of the word. The word “ publication,” in the 7th 
of Viet, means exactly what it does in the 8th of Peters, and 
exactly what it does in the works of all the standard Eng- 
lish authors. The word “publication" means “the act of 
“publishing, or making public; divulgation; promulga- 
“tion; proclamation; offering to the public; the formal 
“ declaration made by the testator at the time of si<nmm his 
“will.” ‘ ° ° 

Wooster’s Dictionary, 1 15^ 

Webster’s Dictionary, see “ Publish ” 
Tomlin’s Law Dictionary, vol. 3 256 

The translators of our Bible are standard authorities for 
the true meaning of English words, and they have employed 
the word “ publish” in its correct interpretation when they 
wrote: “Tell it not m Gfath, publish it not in the streets of 
Askle on.” Yet Askelon boasted neither printing press nor 
public theatre. 
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b» ve 

, English l» n £ uag . 

The standard authors on the n 
defined the word as follows . read 

Publication. — A making public; to n ’ :lk ® Mo dern h^ MS 
narura Brittanicum. By N. Bailey, Professor of ^ 

T. Cox. MDCOXXXVT. of thing* by 0^ 

Publication. — Open discovono; > naK ® printed fo r 
English Dictionary. Dy Randle k ot © r ^ n otiiy* n ^ 

Pulliyn, in 1611. „r pabl^Bingi ,, to 

Publication (Publico— Latin).— Tl>° a vC r W ,Ba “ k " 1 ’ 

world; divulgation; proclamation. ratio) atihed 

To Publish ( Publier French ; Pub j‘ C ^ laim , to dW u '« nS lia ve f 
make generally and openly known; »>■»! 

“ How will this griovo you. • • 
mo ?’’ — Shakspbxrk. 


t0 „ thus 
that y° l tn 


“ Suppose ho should role — j£ir,TOX. 

And publish grace to _ 

“ Does his creator’s power disp 1 ®/' 

... i lan u 


Does nw crc-»^‘ - r 

And publish to every , |and? " tA tOB. ^ 

Tho works of nn Ah b ^ ddJS o> 3 ofro ring { 0 r 

. .^Thenrtofpu^f 1 ^'' 

Publication (Latin — publieatio). large, cither , , 0 r to 

public notice ; notilleation to u poop e • _ , n in^ !l ^ lU „„t c* 

printing. 


to 

’“ u ““g. .. „ nver or moke kn0 ' V U tur ; 

Publish, to (Latin— Publico).— To dis ^ un koo* D ’ a cli« r lb 

people in general, what beforo was P n ^ ^ of ^ y reacll ^ Q ^ 3°'^' 


to P l 


tjoujiio in general, want oeioro was p r “' 1st, or by > iadl '‘L $otS' 
or into circulation ; to make known y 1 b0 Rev- be | 

Perial Lexicon of the English Language, 7 tfH® 

P- 287. Fullerton & Co., Edinburgh, l 8y " „io in S e ' , 

Publish . — To make known to maukiu , 
was pr' 


,for« 






Publish . — To make known to mankm , ^ ^ posting) 0 aO el0 ^ yflW* 

ras private or unknown; to mako kn •>' universal a, etC ' i ^ 

hureh, as to publish banns of matrimony. ^ 1- • . p. 9l 

* of tho English Language. The, V*** A. 

rinting and Publishing Co., London and - revjge d by 3 , Sb el 
tmos Barclay’s Universal English Diction # ge, by 
^8. General Dictionary of tho Engl ,s 1 

London - iw»- „ en tur ieS o0 i 

u« der 


>Jo* 6 

,d. 


This word “publico” was in use vVilS tf® 

'inting was invented. Its me ‘ lIlU ° 
meant then just what it means tb^P^ioO^ 

I he court below went upon k c no P l ,^1 J 

3ant printing, and that there eou . foi go& 6 
P‘. M print Where is tl.eir air««* ° PP 

* s tice Garvin’s view (fob 07) vV ‘ lS 
is. 


If w 

'imi b 8ee ttis > d ! ,oct j Uf I> e ial authority on this ques- 
‘ ^ority of dj us , ll ' e Court should bo guided by the 
' S -° be a nuhi nffU / shed iexicographers, and should hold 
r a f n ls sued fo r . Wo mi S bt as well say, when a 

°re he coul ( { S n V-'* ' lng a blander, that he must print it 
w thc octio "> as *> that 
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u„ "-oLi’ictorl „ • °' JUIU| ]| as to say that the repeated 

in ? is not PuZdwA, ePetlti ° n ° f a thir, g before the world at 
_ c °art of eonif./?. lt No case ought to be disposed of 


tlw . urt of equitv ; case ou g ht t0 be disposed of 

t° 18 n °f the qpi ? ° ny SUch artificial distinction, where 

,, llQ t tb o hghtest necessity for it. 

Coi ed Judge 0,! ,r ' lCUGa1 ’ common sense view, that 
Puhr ? nicat i°n to th r> 1 X "i 1U tb ' s caK e: that unrestricted 
topre S ented'V VOl ; ld is * Plication ? When it is 
O* the sanrr tbc language of the findings, 
>,« "fit? »/ «« «*>',» is that not an aban 


!J nt of it ? 

n P ? 1 ! Ca tion ,,0 ^ an ® r ° ato an artificial rule, and hold that 


auurn^’meant, " , tUlc,al rule, and hold that 
i Uthor » than W w ? bng different when applied to 
uutho^^’.b'erefbre if p - Gd l ° tllc comm °n affairs of life? 

getieraii^ ln this country* f ° lloWS out the weight oi 
by ill y auderstood " le course of legislation, the 

°f th e ! tai ’ darc i authors'll''!" 8 0t tb ° word “ publication,’ 

* s Dot d80 ' tll0 J nmst hoi,!'' ,i° U " d Prfictical common sense 
gen QM a publioni i Ut re presentation on the stage 

Antin'' 1 6ffect aal public.^ (printing excepted ) tlie most 
tlri 8 ^one i s Ubilc fon any work is susceptible of. 

p not a Publication. 

,, Sweet' 4 ' A Crt , V8 ’ Stran ge, 1 McN. & G, 25. 

*<* the re tl Archbold > 10 Bing, 133. 

If ted ‘ 1)yright Was taken after the book had been 

c°ui (1 ltl a athor nrint i • 

i'he ? 1 '* Pretended ilf ii° rl ; an<1 kce P s to himself, it 
% t “ “PPellant eites ,1 “ haJ P"W»M it. 

° a tiou '’^5, to show ti° CaSe ° P ^°I eman vs • Wather, 5 
^thcrit As tp ia case is n 'r^ U re Ptosentation is not a publi- 
Ca Wl v ^ or the re«n ' i tlU s P ec ’ meu of the cases cited as 
y> eSP ° nde nt’s position, we refer to it parti- 


ir> 


This action was brought for the penalty under the 
statute 8 Anne, oh. 10, for publishing the i; Agreeable Sur- 
prise.’’ The plaintiff had purchased the copyright (this pl a J 
was copyrighted) from O’Keefe, the author, and the only 
evidence of publication by the defondant was the represen- 
tation of this piece upon the st igeat Richmond. A verdict 
was given i'ir nominal damages 1' >r plaintiff, in order to raise 
the question whether t hit mode of publication (the Court 
conceding that it was a publication) was within the statute. 

Lord Kenyon, C. -/. There is no evidence to support the 
aotion in this case. The statute for the protection of copy- 
right only extends to prohibit Uw publication of the book itself 
by any other than the author, and that representing th e 
play was not within the statute. 

See the Language of the 8th Anne. 

Curtis on Copyright, page 333. 


This, then, is no authority against us, and if it was we 
submit that the common law is flexible enough to retire 
from a position so absurd as holding that the most exten- 
sive means of circulating and giving to the public a literary- 
work (printing excepted) is not publishing it. I think, on a 
critical examination of this class of cases, they will be found 
to turn upon the construction of the copyright act. 

This work was written to be published in this way. It 
was intended that every person on earth should have access 
to its rehearsal. It was given to the public without restric- 
tion by the author himself. The actors who played it at the 
Prince of Wales Theatre, of course, committed it to memory 
with the author’s sanction, and yet it is contended this is 
not a publication, nor a dedication to public use. If this is 
not evidence of dedication to public use; if this is not the 
strongest evidence of abandonment of the work ; indeed, 
tf any other or better evidence of its dedication and aban- 
donment to the public use could be suggested, I should be 
glad to hear it. 


1 he findings (fol. 32) find that on the 1st of February 
10 au thor delivered the manriscript to the plaintiff 

*^ 1G loth of February they find that the author repre- 
sented it at the Prince of Wales Theatre in London. 


IT 


in 

idle 


.1 9«th of March the defendant received the 
p , persons who saw and heard the same p„ bIi<% 

^r«he ed defiiian“wained the play in England „„ tbe 

16tb ^'Ttie ptainlW on the 1* 

tbe rt t the defendant having . , 

whhSt authority, w.^ ^ 

“‘“‘ which the author had a perfect right to make; it waa 
“Tand lawful and not ,urrepUt«,m, because ho reserved 
"f n „hts in England, only assigmng to the plaintiff bis 
•it for the United States. 

The author had a perfect right to print it and sell it 1„ 
_ If he had done so, and the defendant had 

Z ' fiated it here from one of those copies, could this plain. 
E , . . , i,;,n He will not claim this, but he asks the 

raotriA wromrfullv bv t.hia i 


iff restrain him. — ue asi<s the 

“ url k, say that we came wrong nil, by this play, when 
be facts as found show that we picked up and made use of 
, . .h„ owner in England threw away to th P pub . 

to 


the rightful owner m ttW »y to the pr 

. what the rightful owner in England choose 

iv ’e us we have not a right to use here. 

The Court will not presume a man to be a thief when the 
ic ts are equally consistent with innocence. 


Col man vs. "W ather, 5 T. R, 254. 
TTppne vs. Clark, 5 Robertson, 


In nearly all the cases referred to, the courts have de- 
cided, that when a play was publicly represented on the 
stage, and the auditor was able to write out the play f rom 
memory afterwards, the author was without protection. 

In other words, these cases make the rights of the author 
depend, not on his own act in giving the play to the world, 
but upon the strength of memory which the Almighty has 
bestowed upon different persons in the audience. Hence, 
if A and B sit side by side in a theatre and listen to a play’ 
and A is able to go home and write it out from memory , 
the author cannot restrain him horn making such use of it 
as he sees fit ; whereas B, whose natural endowments are 
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to 


I hi 3 


nhic chara^ 

less, so that he uses stenograph _ ing , 

sluggish intellect, can be "f ^'^prehead lhlS * &]1 tW 
1 have never vet been able ^ right 8 0 no{ up° n 

or see the distinction thus ma e. ^ ^ an jb e 
should bo made to depend on “ ^ best 0 " ..u, 0 r 

the gifts the Almighty h 08 _ a n auth° r l 3 . con ip° 

human race. lienee wo »*. " rh ®."„ „ • » 


unman race. xieneo ■ . jw _ . 

without any restriction or rcsen* ^ ,nenl ° f0 go a,ld 

sition, or causes it to be COI ” ,n ' t |, e y cl>°° se , < s rig ,l[ ' 

hearsed before the whole " 01 ’ ly lie l oseS rV 
.... u^the. reason vaj m0 rj 


rehe^ s '\ n d re; 


ewory 


hearsed before the whole ’ j.y he - rV> 
hear it, this should be the >>aS g buffl aD rnen l| 1 tfae dirl1 
and not the strength or weakness th'® u o j c aSe3 ' 

fed cur war al»»S < 0 , ffl » 

le of ’ n d u nde living 

„ known. a m the 11 ■ 

decided before stenography ' 


we cannot itrci vu* ■ *-v , 

hght of a ceutury by a kn0 „,,q ^ ,„» . 


ueciaea oeiore sieuogwf- ^ n th en ,i ie ir 

apply .1,0 reasons ***“*£ " “ * ' 


u,p - t heir u-r 

Present ; we are apt to men- beca use 
ness, and fancy they are pro 1 us t ke°P P 

’ “ The common Jaw ^ jt joks ce „ 


lean/ 

itutf 

re- 


are perplexed. The common m ^ jt sin^-* 0 
march of science and civihz-dm > . 0Jjg jna 
grave absurdities. To go back ' er ged J ,,tic ar 
ago, when the drama had M „ .be *J 

birth after Puritanical prosecuti » rS 
was not a regular profession, an {0 dec 1 u3a g« °_ 
cording to act of Parliament, m 0 quote 1 0 f lojj 

now-a-days, is as absun a qtya rnb° ats * - e r9. 

1, anterior to the invention o > „ ca r r t 

resent com 


points 
travel 

motives, as applicable to our P ,t "'" . ; u, n ew “' v a®" < 

work 1 moves, as does the age we fence I ^ i]t k a °' V 

the profoundities of obsolete J U1 y cornP d 
. . .. .. uni no 


be» c0 [ 


Mie protounuities ol odsok.^ j ver j 
strata praisewortliy erudition, butn 
e dge of now existing events. 


:te at ' 


VI. 


. -r fl nvtbi°f 
Cio Court will find very little 1 n u esti° 
considered authority on any of tbese 


tb at 


ca a 
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p^ n glish c 

*0? ° n Svri thf- by tbe P laintiff will be found in 
to w hich are^o ^ ^ b ^ 0 * r ort ^ er » faUy commented on, 
^U Ce > ’ fl-lso, all ,] G1 ru ^°^ a nd which are affirmed down 
. \rl aVe referred 7 ( !'' ngllsh stat ntes on the subject; 
15 thi® ^nesouly^^Aetn in detail. 

^ f petu a T G ^ke ever , f Jc , cs j a blished by the respondents 
^%hi' ? 0 Py r i9hts dramatic author a creator of 

Wety 1S les a spee'ipo 'IV. aru without limit of duration. 
^ Una' 1 '! a Co Pyri K h t °i ltG! , ar - y t )ro P ert y of doubtful pro- 
* States and ^ 1 Ut overi '>des the statutes of 
.< 6denl ^toAm 81VeSt0 ° Ver:y En gli^man rights 

S, “C rt o " ,™ Ws in H"gl— ■ 

}'H k , le Possess tlm d l,0I1 y“ native born Ame- 
S fe 7 “"l of C r hter "y g«nit.s of ShaUspeare, of 
Sei r „ Emitting a S ‘ UVe c °mbined, the meanest oppor- 
n h S0C ' atec ^ interest' 8 U P’ ece °i skill in competition 
] ^ Arw 6 ’ ^Ete, not ’ u I )0 n the boards of an English 
' vl iichn an aut hors in" r Cl:nme(i right to compete 

> w th , ey ^re m ’ a Z ™ violation of a copyright 

> 8 btlc k, bu t nov " V t ? StrUmenta l in having passed 
tk^ eS) Whif.] Ur °’ ’ndirectly f ’ t lrou S' 1 vexatious litigation? 


,1 a iy i a 


btti ai nl v “7 

tothe wor 


dr a S ai>e a ck : matist - at the l U J Cannot Boast of aselita 

tZZT "■"“ e ““iio 

aticj 'P'on* of A We can po j m to the standard acti: 

or . cb nll eri nrericang i t .i Vl1 . 1 P r ide to the elabor; 
«o n ^itiorf M° ntem imraneon le !’ ghest 8 radc of hteratu 

othX Mo %, Bryant w?° lar3hi ! J to ^ in tah 

« ii ,;, n * 10 h »»o ^ZlTT ' LoDgfellow ' Em 

Hh 1 ar >d abroad' 1 , honor u pon our nati< 

"C^ JoM to 'n.ve ir"' ! aUKls 1" *0 drama 

V iVofbp" ®°Ward P a ' ered u P on the brow of t 
lost 0( 0 E1 ’W«,bes37r f0r ' the anthc 

1,06 * r“ TW '> 

ai dramatists. And 
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chance is there that an imitator of this one man Ca 
tempted to arise, when our most popular theatres vie A- 
each other iu an indecorous scramble to secure the filter;" 11 ' 
of the London stage, and drivellings from such brain ^ 
those of T. VV. Bobertson, Tom Taylor, Boucicault § ^ 
such like dramatic mechanics, whom the degeneracy d f ' X ’‘ d 
modern stage has suffered to be regarded as worthy ' C 
cessors to Sheridan, Coleman, Cumberland, or even .Terrol k) 

It is readily to be seen that this recently mooted id ea ' 
conserving popular pieces in manuscript originated . 
desire to evade copyright requirements; fora piece that w‘n 
not Stand the critical scrutiny of the general public, e ;iUn 
be regarded as an acquisition to our national literati, ^ 
Should otherwise such be the case, it degenerates i nto 
fault to sanction even the possibility of losing a literary trea^ 
sure of a comparatively valuable nature. Consequently t 
encourage by any legal action the limitation in number of 
copies of works of any description is an error of judgment 
as the influence of the Government and the courts of com- 
mon law should always be exerted for the diffusion of know- 
ledge instead of its contraction ; and dramatic compositions 
from the days of miracle plays to the era of our own times' 
have been regarded as among the most instructive and 
agreeable means of circulating information among the masses. 

Future American dramatists are here asking protection 

asking that the British Dramatic Authors’ Society shall not 
have a perpetual monopoly of copyright for their literary 
hash in this country; asking why Scott and Dickens, 
Macaulay and Bead, and a host of men of real worth, are at 
fhe mercy of every American publisher, while these plays 
are protected, simply because one publishes in print and 
the other, quite as effectually, by repeated repetitions, lioth 
for gain and profit. The same influence which seeks to 
establish this doctrine in our courts of common law, sought 
hi 1870, to accomplish the same tiling through Congressional 
legislation. We refer the Court to the report of Senator 
Morrill, accompanying Bill S, No. 703, recommending its 
ejection. 

The arguments there advanced why the “legal p ro - 
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prietor” of a foreign dramatic author should not be pro 
tecled in this country are unansiverab e. 


VII. 

We ask that this judgment be reversed, and the judg- 
ment of the Special Term affirmed, with costs. 

IRA D. WARREN, 

Counsel for Defendant. 


Lakned & Warren, 

Defendant's Attorneys. 
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Points for 

Respondent. 


!Thi s S T A T e M E N T 
fr 0lh ‘ cti °n vv as k . 

ai 1(| ( the Unautho ri :; igllt t0 restraiu the - defer 
! *a 8 UlpUbli «hed m ' . ' Pnntin S of an uncopyr 

\ <r the 8thT f pt A t! 'T a ' A " inju 

f S 3. 76) ■ 0,1 »0ti 0ll l Aprd ' 1868 ' whic 
’• ’ December , 1808, 

86 ° a me on to , 

>8(l 9 ' at speei al , ° be h <=«i before Mr. J 

-OoO^heeonrt 6 ™*' 011 the 27th day of 

,e *4^ 9p ^itl c T de '' il,gthede “-- 

C; e r™ g «*• « 

An ^ f °l. 36). 1 a judgment dis: 


fin 


An '* U1 - 36t "j^ugiaent disrn 

^cisi 0 ^ Ppeal Wa 8 tab , 

^j ud rotl dered R e ° U ( ° the general ter 

b * w :: mbe " 1870, 
L Ual upon tkc 

l tlie merits, and 


The opinion of the general term i» 


is found ^ 


w 


of the ease. t i,e u °" 

From the judgment entered tbereo ■ p > 


✓ 


or 


r rom me juu^iuc.n — jit 

ant appealed to this couit. stipu - 
der appealed from should be a»™ e * J 
solute should be rendered against « 


r/ 


• . , v pt<pi 

The plaintiff’ claims to be the * lit- eia ^ ^ ■ 


obe the m - ' ^ 

^ rz+stz & 

by direct assignment from United ^ ^ 

vested in him the sole right for th ^ 

ii 1 “ PlaV aim 

of a certain drama called r fe| 

judgment appealed from, was no" ^crip* ' / 
The drama was an unpublished ^ ^ J 


iUC ' ■ a, lfion on iyv ^ 

adapted to scenic repress p urp° se ’^(, 

4-u .oiimioo use of which, 1 ()1 ‘ , c o fi 

rhe defendant, without t 


the : 

Of th r ti 


great value, i in ; eS o> t 

the plaintiff, has printed many <■ J 


icripi, iu»> — | Dn 

luntry, and still continues sue 1 . 


i p amtin, n<w . , * 

ipt, sold .hem -te ;; ,v * . 


r thfC^;>W 
<r id 1 


u & 


y, and still conurm- ^ 

leans of which wrongful ae * a iid 1 ^ 

le drama has been lost to t m ,-ty, 1 ^U/ \ 

f literary P 10 ^ 


a 


him, as a piece f a ct, 

eatly impaired, and in P 1 ^ ■ 

istroyed. rt oH rt 1 

a3 found by tb 

The facts in the case, as 
), are briefly as follows • 
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F ACTS. 


Pri 


ri °r to p p i , 

res ident of C 0ll( j ( P T. W. Robertson, a 

p l^fistiou p, + -,,' WdS dle s °l e author of the drama 
Prison, for .! ^ Play '” 0u said day, said 

^ nt 1,1 Writing du] Ua . hl<! - COnSlderation ’ by an instru ‘ 
aint iff tho exc , . ' a ‘ ssi &ued and transferred to the 

^Hin gi acti n r!' V l8ht . a,Ud . privilege ° f P rintin 9 > 

1 P^mitthip. ? i* P er * on ning, and of licensing, 
P et ’fortQed i thrm > I n published, acted and 

to g etl lei . lg l ° Ut the United States, the said 
ereitl > and tlio r ; ilU a11 lus ri S llts and privileges 
° Ut tlle United Z, °’ aS the author thereof, through- 
Ve ^ theref rotn ' S ’ and ab the benefits to be de- 
, Pri °r to p e v 

J* PHuted, r , u i' r '\ l b ' 18()8, the comedy had not 
Pe Va ry ’ 1R( , l ' ‘ ed ’ or Performed. On the 15th 

li? ber °f titmjg ti!°! „ the first linie ’ and for a « reat 
I! P ei 'for nief ] ( k. alter, the comedy was pub- 
^0i t ,.. me ^‘U h eP,. b , MofWale y' T|ieate P r in 


« ! Cit y °f l', le 1>riuce of Wales’ Theater 
ttio w -°iiaoii l Ur f i 

P r esen C(3 ( ,. ’ ' le sanction of the author 
ii 1 ef4tl *icti Ve i), au< houces ; and there 

!% ay the r Ue glVen llle spectators against ( 
c eoniedv u,, 

b and ^ Memory, or otherwise 

same. The defends 
id ° n °f the le comedy, and a general f 
a °ts and s l<Vn ^ exnen t' stage directions, di 
seenes, as printed by him, from 
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|olntI win,,^'- h P " 

or more persons who nau 

ance in England 


4>rP 


. -nst ^ 

will and without the k"°^ ^ „f tfi« ’ ' 


1 mil 

will and without the opie , of ‘>‘ e ^ 

printed and sold certain V""^ ectl with tb ‘ ^ 
which were identical m a printing ,aI1 . tl f 

till-a copy, and .still acta tbe 

and (hat by reason of ^j e 0 f co»P 

ms sustained datn«g cs 11 ^ ^ ^j ie coiu^ 


MtWV* *»»«»*• - . # J Dlv V 1 

has sustained damages 11 [ 0 f the 0011,6 ^ 

in not having the exclusive 


point I* 


• tin 5 

’»i« d V 


■ rht invol ved 

There is no question of ^ * 0 pyrig ble ‘ 1 ’ ft n«« 

«**• *ri.V‘ 


case, The drama mw No » u ..j, 

in England or the ('mted • ^ ^ j 

is set up, and «o J(U en force c()U 


the 


is set up, and «o ^ J , e „force ® , ‘ , ‘ coU ii 

which the plaintiff here seek- -j 0 f t . u! , 

J .. , invokes the 


wnicn me piamuu n^ 1 ' 0 SLt ' ^ a id j)( j fri® 
vindication of which he i* 1 ' 0 0J .y autb 01 f0 - 

3 the Common Liiw right wliJ c ^ r ^ t jjter jS 

iga! representatives have 1,1 tion . ^ or th e 
...a- . - . j nUDH w wwiffh 1, taU 


... script'. vht ,s 

-a! representatives have ,u ^ dolh ^ Ql the 

lotions before and until P" . c opf l ° ( . 
lolly distinct from the 8 °' C ^ du p]i c* tiotl ° in ‘ 


>lly distinct from the 8 °' C< ' da plio» tioIJ ° jlll d j 

ht conferred by statute, to < .jfei'i 01 l0 ’ ,. r ci^ c / 

r publication. » * * ^ 


r pulilication. It i» tllc 1 't^ieli, ‘'f^ias''" 
indent of the statute ; < 111 igp), ‘ s(1 
•• •«» of Judge Dr*» (4 ^'“f 0 „g as ** „ r In'* 

'elute and exclusive, * 111 j tg a 
n, ■ • ■ *-1 • 




ite and exclusive, ,ul ^ .^ g ^ut ^ 
••Jay exist unpublished, aI ^etid^' 

sntatives may choose, ft 
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1. Not being a right claimed under the statute 
of the United States, relating to copyright, the 
plaintiff is not limited to the federal courts for re 
dress ; and no question of jurisdiction arises. 
The common law protects his rights ; and section 
9 of the act of 1831 (amended July 8, 1870), also 
opens to him the federal courts, irrespective of 
citizenship (Bartlett v. Crittenden, 5 McLean , 38 ; 
Wool sey v. Judd, 4 Duer, 489; Com. Dig. 
Action on *S tatute, 6), 

2. The case is distinguishable in principle from 
the rule laid down in Dudley v. Mayhew (3 jy. Y. 
9), where an inventor sought to restrain the in- 
fringement ol his patent in the State courts, 
because the right of an inventor to his invention 
is wholly granted by statute, and his remedy is 
to be sought only in the tribunal designated by 
the statute. In the language of Mr. Webster 
copyrights and patents differ widely. “The one 
is property ; the other legalized monopoly. The 
one is a natural right ; the other, in some 
measure, against natural right. Patents are 
simply favored monopolies.” it newer was con- 
tended that by the common law an inventor had 
a property in the subject of his invention. While 
on the other hand, the right of an author to his 
work has been held to be absolute and exclusive 
through a series of decisions from 1732 (Webb v 
Rose, the subject of piracy being cases Ternpus 
Talbot) until in 1774, the House of Lords in 
Donaldson v. Becket (4 Burr., 2408) decided that 
the statute of Anne had taken away the common 
law right of the author after publication, and 
that the multiplication of copies thereafter could 
only be secured to him by statute— leavin g un- 
touched the i ight of the author before pubzeatzon 
To the same effect is the decision of the United 
States Supreme Court in Wheaton v. Peters (8 
Pet.,) that the right after publication, existed 
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only by virtue of the statutes of ^ ^ or ^ 
having limited the common ■ la jngtant of P 0 ^ 
the common law right at t] , e rfgb* 

tion, may be said to have <->' ‘ 


a resSi 




after. 

In the case now before 1,10 n „ r pu c 
there has been neither cop> ' o 


•e the court ° n i 


Point II* 


the 


of 


Literary property by ^ 

an author to the exclusno use . ^j ien etn # 

productions of his mental l,lMl ' j pe^ e]]G 
by him in a connection of wor s < ^ br gin. ^ 

thoughts, ideas, and sent.mor.ts o ^ 0 f «* ^ 
expressed in a consecutive «• ‘ sorn e *" ^ ^ 

has been held unquestioned. ‘‘ »i * 1 ' $ 

or unequivocal act of his sbal pr () p elt- ) a, 

some adverse right, the uut ^ $ 

work remains perpetual. ‘ ' MaVS “ tb ftt 

,-^A a hove), sa v 1, 


work remains yg 

Wheaton v. Peters (cited above ■ , jD Jus 


in 9 ' 


r 


Wheaton *. reieis v- per ty - |,o 

thor, at commen law, has < . gt on e c op/’ 

script, and may obtain rofli csf bta iiui'8 

prives him of it, or by its ^ / 

endeavors to realize a i" ’ e effect < s fj e ’ 
cannot ho doubted.” To the ^ ^ ** ^ 

judgment in the House of ^ ^ 
freys v. Boosey, concurs oLJS h 1P gFj ’ 6 ^\ 
MAMS, WiGHTMAN, M*** 

and Pahs. 1" the language *_ ^ ^ ✓ 
that case, “ the right oi a" n . . a „d «' e 
we may take to be unques 


' ssi " t >e it „ 

Ho hast W “ S ' Whe " aocura ‘% defined, 

•Cj* may -;rr" iight . to ws ma ' ,u - 
^^ h - a /^“r uu,oateitiand 


r Poi . nu raber ofper- 

%;>-he P i e r ted ’ and may ini p° se such 

^ Ug ° f their u* of it. The 

1Ce , atul fop th ei U , ltl0HS he ma .Y proceed to 

^:rr” ^ - - - — 

Wh n L aSe: “The « ' ' 0NAHDS sa ,ys, in the 

pose composed h r do r give to a man 

Of J . *— -just as he , a n ght to that com- 

8 P° r soii a } n d '* gbt to any other part 
m P r operty.” Jvan 

“ If 
pt to 


a i s Personal » a 

t * «- irr* — » 

“C ° r **»«. T- '" mi tOKih ' y s “> s 

Mgu ' vil Pout „ e nn part. his manuscript to 

nf ! f0P : PUbUOati0n ' b» all the 

q Ua]Jfi ay *ak e an . U ’ bu ‘Plental to personalty. 

Sir, lQd in any de ^ gIUneilt - ei ther absolute, or 

cop;, Hlay lend ’ or iet > ™ 
of t liberty f 1S Com position, with or 

<>, he may r An T' lbe ’~' a " d if with Iiberty 
ti 0u o . e Permits, tf , LX ^ ' nu,n ^ er of manuscripts 

ri ghtsV’ he h as still thl" PnUtS f ° r private circula ‘ 

0/ «n a ma y pass to Same nghts 5 and all those 
Wl cir' Utho ^ b <lfore ? a8siglleu - Af >out the rights 
Prin„ a ^ re ed _>> rp, 1 ' ^'cation, at the common law, 

‘‘Tk 6 ^ P}e rt 0< JOld Chancellor , in the case of 
' v ° r ks Pl °Porty () p ^ Gex & 8m. 692), says : 

’ ^^othey Q p j.^ a " author, or composer of any 
1 ature, art or science, in such 
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works unpublished, and kept for Ids private use or 
pleasure, cannot be disputed, after the many decis- 
iona in which that proposition has been affirmed or 
assumed." 

It is needless to add authorities upon this point, 
before this court. 
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This property is ideal in its character, and as such 
is the ■■ ■ favorite nl the law. Those who by 

ntal labor wprk for the ad v ance ment of the mor- 
als of the times, the improvement of manners, the 
instruction of mankind; the elevation of humanity, or 
the enlightenment <>l amusement or the world, are 
ideal workers ; and to encourage and protect these 
workers, every court should favorably construe the 
law, — and not only should, but does. To ideal prop- 
erty, and to that alone, does the law extend the 
measure of vindictive damages. The actions of libel 
and slander are for the vindication of the most ideal 
of all property,— personal reputation. The pleasure 
of a husband in the society of his wife, the good will 
of a business, the use of a trade-mark, all are purely 
ideal in character; and injuries to these are redressed 
by’ vindictive damages. 




1 This right of an author is property in the 
law 1' possesses ail tin' attributes and incidents 
of property, parsing by gift, deed, devise, and 
tin- law of descent. The following cases sustain 
this proposition. 

In Morris fl. Kelley (1 Jacobs & TVatkrr, 461), 
th • assignee of an assignee was protected against 
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an unauthorized performance of n drama thirty- 
five years after its composition, and after many 
public performances by its proprietors. 

Tn Webb®. Rose (H Swanst ., 694), an injunction 
was granted to an executor 

fn Tonson o. Walker (3 Swanst., 072), an as- 
signee was protected. 

Tn Motte n. Faulkner an assignee was protected. 
Tn Barnett v. Cbetwood (2 Merivale , 441',, an 
executor obtained an injunction to restrain the 
translation even, of a Latin manuscript. 

In Thompson v. Stanhope ( A /abler, 747), the 
executor of Lord Chesterfield obtained an injunc- 
tion against his son’s executor. 

In the Duke of Queensbury v. Shebbeare (2 
Eden, 329', the administrator of an heir obtained 
an injunction against the administrator of a per- 
son to whom a manuscript copy of Lord Clauen- 
den’s History had been given by the author ; and 
this was after the lapse of nearly a hundred years, 
and when the original copy had itself been lost. 

2. This right of .property in the author is ca pa- 
ble not only of being transferred by assignment, 
but even of partial or limited assignment. And 
we lay it down as an ele mentor;/ maxim in law 
that all property which in its nature, is capable 
oh bein'/ divided , is capable of havin'/ each of 
Us parts separat'd '/ possessed in taw. A dramatic 
composition peculiarly illustrates this. The rhdit 
of printing may be held by one, the right of per- 
formance may be hold exclusively by another 

that is, it may be enjoyed by one man— or it may 
be subdivided : and held by several for separate 
localities — either States, cities, or theatres. The 
author may assign wholly, as we have seen, or to 
a, limited territory, or for a limited time ; and his 
assignee has a remedy in equity for the unauthor- 
ized use by others in such territory, or within 
such time. 

2 


to 


As in Roberts ,. M 

»*he ptatntatr v,,'V ■ ’■ '•■-K'T- 

certain cities only. 1110 assignee for 

As in Jones v. Th t 

Oba., tere title } Lc 9 al 

theatre only. for a single 

As in Keene ®. Wheatlv ra , , 

88), where the plaintiff Lmo ^ 

the United States and c ' a “ ass %nee for 
work of a foivhm anj ., u , ,s on b’> of the 
his pro ■ rty in En ; lnd in ^° had ‘•-•wined 
As in Crow ». Ail , . ^ ork - 
450), where the plaintiff w *»?> 
the United States only L '^assignee for 
five years only, of a*d <>l ^*e period of 
work of a foreign author.' “ wWch '™ s the 

]. It was thought at on.' tiin« r 
mark, of Sir Thomas A 

lipps (3 Vet. & B . , oi y ln J <>mval f '- 

n i rt be of value a . lit • , C , 1V matter 

ea ses in this country seem to ha ' n ". l 1 ' nm ' 1 ea rly- 
rule. But this dootoine^ whLi f ° 4 * * * * * * 1I °T e ? <hat 

by the 5 

Stoanti., 409), and In thle State thfZTLd 
elaborate opinion of Judge Dtnsu in Woolsev o 
Judd (4 Duer, 889), is to the same Zot Z l 
A -;o the reasoning of the supreme court of the 
United States in Little ». Hall (18 How. U. 8. , 170). 

4. Nothing possesses the incidents of prop- 

erty to a greater degree than a manuscript work. 

Nothing can be called more peculiarly a man’s 

own. No one is more fully a proprietor of any- 

thing than an author of his works; and to his 

right to full protection, at all times, against all 

infringers, there are but two limitations : 1. Tne 
immorality of his work, where the law refuses 
protection on the ground of public policy, as in 

Southey v. Sherwood (2 Mer., 384) ; Stockdale v. 
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Onwyn (2 Car. & P., 163) ; ancl, 2. Publication, 
or an abandonment oi'liis rights to tlic public. 


Point III. 

We now propose to consider the question of pub- 
lication. Publication is a dedication to the public ; 
a printed collocation of words, is essential to it. It 
implies, ex vl termini , that there has been on the part 
of the author, a voluntary dedication or abandon- 
ment to the public ot that which was before his sole 
and exclusive property and right ; that by it he not 
only does not intend to maintain or retain his rights, 
but voluntarily abandons them. 


L. Printing, alone, is not publication (Prince 
Albert o. Strange, 2De Gex cfc 8m., 0H9 ; affirmed'" 
1 McN. & G., 25 ; Sweet v. Archibald, 10 Bing ’ 


133). 

2. Proof of publication is, that the printed book 
was publicly offered tor sale in a shop, and could 
be bought at a given price, by any one. Other 
unequivocal acts showing intent, would be ev- 
idence, but the above is proof (Baker v Tn vim- 
2 B Laid if., 82). ' ’ 


3. The intent of the author or owner is to be 
considered in determining if the acts ‘done 
amount to a publication ; and where no un- 
equivocal intent is shown, no publication ensues. 
Consequently, it was held, in the case of Aber- 
nethy o. Hutchinson {vM supra), that no intent 
of parting with the right of proprietorship could 
be inferred from the public delivery of lectures to 
a class of students ; and, in the case of Bartlett o. 
Crittenden (4 McLean, 300;, from the general cir- 

, V 

f > 
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eolation of forms of instruction 
class of students; and in White ^ a ^ 
Chitty, 24), from the circulation and *saW°J U 
dreds of manuscript copies of a mne* t um " 
among the members of a musical assopim«. 8COr ^’ 
in case (cited 2 Vesey 

the circulation of manuscript copies 
throughout :i largo parish. 


• >s oi sermons. 


Point iv. 


The public dramatic performance of a manuscript 
drama on the stage, by the author or his assignee, 
for his or their own profit, u nut a publication. 
It is a use of property by its owner— not an aban- 
donment Of right. I* 1 11 be property, the right to use 
it must exist. As was well said by Mr. J ustice As- 
ton, in Miller o. Taylor (4 Burr., 2408), “Prop- 
erty, without the right to use it, is but an empty 
sound"; and in the language of Judge Thompson, 
in Wheaton n - l’oters (ubi supra), “ Indeed, it would 
be mere moekery lor the law to recognize anything 
as property which the owner could not use safely 
and securely for the purposes for which it was in- 
tend'd, unless interdicted by the principles of moral- 
ity or public policy. The proposition that perform- 
ance on the stage is not publication, has been fre- 
quently sustained by the courts : 

1. In Macldin ». Richardson ( Ambler , 094', 

it was held, that the performance of a comedy at 
different theaters throughout a period of six 
years, under the permission of the author, and 
for which he was paid, had not impaired his 
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no] it of property, and the injunction granted by 
Lord Camden was made perpetual. This case is 
singularly analogous to the present one, from me 
fact that the injury complained of was the prm - 
ing of .the piece by the defendant. 


*. In Morris r. Kelly (1 Jew. & W., 401 » the 
comedy of the “Young Quaker,” which had 
been performed many times had been advertised 
by the defendant to be produced without the con- 
sent of the proprietor ; and an injunction was 
o- ran ted by Lord Eldon against the defendants, 
nearly forty years after the assignment of the 
copyright, and consequently after the period of 
tiie statute, so that it must have been issued on 
the common law right. 


3 Lu Murray ». Elliston (5 Barn. <h Aid., 
057 , was held that the performance of the 
drama “Marino Faliero ” by the defendant, on 
the s tamg was not an infringement of the copy- 
right in the book, which the plaintiff had pur- 
chased from Lord Byron, which it clearly would 
have been if performance was publication. The 
di vision in this case led to an amendment of the 
English statute of copyright, by which a right 
of exclusive representation was secured to the 
holder of the copyright of works suited to 
dramatic r e p r e se i i t ati o n . 

4 . In Coleman o. Walthen (5 T. R., 245 ) the 
same, question arose, and it was again held that 
the performance of the comedy of “The Agree- 
able Surprise,” was not an infringement of the 
copyright in the book which the plaintiff held ; 
and the language of the court is express — “ It 
was no publication.” 

5. In the United States it was held in the case 
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of Keene b. W heatley (9 Am. Lai0 Re „ 33 ) 
whore the comedy ot ‘‘Our American Cousin,’' 
had been frequently performed by the plaintiff, 
that the right of proprietorship was not lost 
thereby ; and the learned judge, after an elaborate 
discussion of the effects of public performance* 
the rights of literary proprietorship, says: 
reasons founded in legal analogies, require that 
such an ultimate proprietary dominion should be 
thus retained by an author and his assigns." 
This case was decided upon the common lav 
right, as th< ■ author was an alien, and no copy- 
right existed. 


fj. In the case of Keene v. Kimball (23 Monthly 

Law Rep. 078), the same comedy, which hsl 
been continuously performed by the plaintiff, was 
again the subject of invasion; and one of the 
grounds of the defence was that the prior and 
continuous performance by the plaintiff was 
publication. But the court held that the repre- 
sentation of a dramatic work upon the stage is not 
a publication which would deprive the author or 
his assignees of the right of property. [The bill 
in this case was dismissed, on the ground that it 
was alleged that the defendant had acquired bis 
copy by means ot artists, whom lie had sent to 
witness the plaintiffs own performance. In other 
words, that it was a memorized and uot a 
surreptitious copy. We will examine this dis- 
tinction hereatter. | 


7. In Boucicault 0 . Fox (o B lately-'., 98) where 
the drama of “The Octoroon,” had been publicly 
performed by tbe plaintiff lor several months, it 
was held that his right had not been impaired 
thereby ; and his copyright was sustained. The 
decision in this case by Nelson and Shipman, 
J J., is so directly in point, that we quote at some 
length : 
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“ Whether a copyright had been taken ont by 
the plaintiff ornot, the defendants would have had 
no right to the use of bis manuscript play ; and 
although they had obtained a copy without the 
consent of the plaintiff, a court of equity would 
have promptly restrained them from any use of 
such copy, beyond what the plaintiff had author- 
ized. The reading of a manuscript lecture or 
discourse, or the perlormance of a manuscript 
play in public, by the author, does not confer up- 
on the hearer any tide to the manuscript, or any 
right to a copy, or to the unauthorized use of a 
copy which may surreptitiously or acccidently 
pass into his hands. . . . The plaintiff then, be- 
ing the original author of this play, his perform- 
ance of it in public, or the performance of it by 
the company at Winter Garden , with his consent , 
for a compensation to him , cannot be regarded as 
any evidence of his abandonment of the manu- 
script to the public , or to the profession of 
players. . . . The common law protected this 
play so long as it was in manscript, or, at least, 
it was protected by equitable remedies (Macklin 
v. Richardson, Ambler , 094 ; Curtis on Copy- 
right, 103). . . .There can be no evidence of aban- 
donment to the public of any rights growing out of 
the authorship of a manuscript, drawn from the 
mere fact that the manuscript has, by the con- 
sent and procurement of the author, been read in 
public by him or another, or recited, or repre- 
sented by the elaborate performances and showy 
decorations of the stage. If the reading, recita- 
tion or performance is conducted by his direction, 
by his agents, for his benefit and profit, with the 
sanction of the law, how can it be said to be evi- 
dence of his intention to abandon his production 
to the public '< . . . The true doctrine is, that the 
literary property in the manuscript continues in 
the author, so long as he exercises control over 


lfi 

it, or has the right to 

publicut ion, no one has a* 1 ? 1 H : nn ' 1 - ulltiI iI? 

of Its contents, without hi U to its »se,erdi 

any special ,, r n , ‘ K *ns.> U t . yy^dd--. 
own benefit . is ,, „ V( * >>< /mhtir, fotki* . 

his exclusive rig7it to }f 9 ' V 'e.v/,v/,ad wt-ii 

denre of abandon Hu nt." "t'i'K and is j w efc 


8. In Crow.. . Aiken ,4 , 

the bill was filed to restrai ’ 1,(110 4> , ' l " c - 4 ’ ,K 
formanoe. The play in n * n . unauti »oHzdl 
ner,” was the work of a foL^ Stion ’ “ Mary Wit: 
assigned the nee of it j,, ^ l ^" : . lu,ll< »r. who 
limited time, to the plaintiff " li '' d States > for * 
pealed ly p-rfoniied. both i"i lr 11:1,1 1),vn *** 
York, by the plaintiff’s sancti and N, " v 

there interposed tin. »>».. , J 1, ‘he defends 1 ** 

sot up, that tin. prior m* * <Mlce w h!ch is bet* 

was a publication, because th ''- v ^hepldohfl 

notice or prohibition against*^ " ’ S 1 ’" i! ri ‘ T,v 

by the spectators; ami j, " U8 * of * !h “ ^ 

enoogh, that the present defenST’ singularly 

who furnished the fraudulent and 

copy to the defendant in that case • “ l ' 1 T^P t,bo 

,d in this case vainly endeavored’ to 1 itteiTtltf 

def^dantin^case. But the 

an lK.r of any literary or dramatic work is the 

sole proprietor of th,. manuscript and of its ron- 

tente, and of copies of the same, independently 

of legislation, so long as he does not publish it or 
P art with the right of property. Tins is called 
the common law right, and exists irrespective of 
copyright statutes. This right of property he 
can transfer, and a court of c(|uifv will protect 
him or his assigns in a proper case, just as it 
will the owner of any other species of property.” 
And referring to the defence — that a restrictive 
notice was necessary' to preserve the proprietary 
right — the court say> : “ It is not easy to see, 
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however, how a notice of reservation can have any 
effect on the right of the author or of the auditor. 

If the latter had a right to carry the play away in 
his memory, or take it down phonographically, 
or in either case, to use or publish it, a notice 
prohibiting it could not affect or change that 
rio-ht.” And referring to the fact of previous 
public performance by the plaintiff, the court 
say: “It cannot be true in this country that the 
lecturer has no right of property in his unpub- 
lished and unprinted lecture ; that the clergyman 
has no right of property in his unpublished ser- 
mon — the work, it may be, in each case, of weeks 
of thought and labor— merely because he has re- 
peated it to an audience. And 1 cannot compre- 
hend why, because Congress has legislated about 
dramatic compositions, the author of a play 
should occupy different ground. The object of 
all copyright laws is to protect and regulate prop- 
erty in the product of the brain, not to annihilate 
it.” And, in conclusion, the court say ; “lam 
of opinion tiiat, upon principle and author, ty, 
the author, or Ins assignee, of an unpublished 
play, lias a right ot property in the manuscript 
and its incorporeal contents ; that is, in the words, 
ideas, sentiments, characters, dialogue, descrip- 
tions and their connection, independent of stat- 
utes ; and that a court of equity can protect it 
I am also of opinion that, as the law now exists 
in this country, the mere representation of a play 
does not of itself appropriate it to the public ex- 
cept so far as those who witness its perform- 
ance can recollect it ; and that the spectators 
have no right to cause its reproduction by phono- 
graphic or other verbatim reports, independent of 
memory.” 

9. In Boucicault v. Wood (7 Am. Laio Reg. N. 
8 ., 513) where the plays called “The Octoroon ” 

o 1 
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and “Colleen Bawn,” had been performed by fee 
defendant, and where it did not appear that the 
plaintiff had perfected a Copyright, bat ilut he 
had performed the plays for a series of years 
keeping them unpublished and imprinted, the %>■ 
court say that, “under what is termed the 
common law light, independent and irrespective 
entirety of the statute, and because there has 
been no publication, tbe plaintiff is entitled to 
protection. He is entitled to the property in hit 
work existing in manuscript, and nobody can 
use it without his consent, and if so used, even . 
person so using it, is liable to respond in damages 
• • • He would have a right to perform hit 
own plays, or to authorize their performance • or 
he would have a light to dispose of his property 
either in whole or in part, to any one he chose. 1 * 
The jury in this case, which was an action ' for 
damages, rendered a verdict for the plaintiff. 

Point V. 

The defendant insists that, inasmuch as it appears 
that the defendant acquired his copy from one g' 
more of the spectators who had witnessed the plain- 
tiff’s performance of the drama, it should be pie- 
sumed that such copy was acquired in a lawful man- 
ner, — that, is to say, that, it was memorized. We sub- 
mit, however, that no such presumption arises. A 
presumption is an inference as to the existence of a 
fact not actually known, arising from its necessary or 
usual connection with others which arc known j and 
we respectfully submit that, however prodigious the 
power of memory may be, it is not a necessary or 
usual concomitant of witnessing a play, that, the spec- 
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tatovri can. from memory alone, reproduce it verbatim, 
as in the present case. In the case of Crow v. Aiken 
{supra) it was held that no such presumption arose, 
and that if the defense of memorization is relied 
upon there should be evidence clearly to establish it, 
and negative every other conclusion. In our case 
not only is there no evidence of memorization, but 
no such fod w asjound. 

1 Presumptions in civil actions are of two 
kinds-— presumptions of law; and logical pre- 
sumptions, which have been defined to be the 
probable inference which our common sense draws 
from circumstances usually occurring in such 
cases. See Phil, on Ev., eh. 9, note 283. It 
would not be a logical presumption, to infer that 
the author on the very livst night of performance 
of a new drama had abandoned and relinquished 
the same to the public, or that he intended so to 
do. See Boucicault ». Fox i ubi supra). 

Nor is it a “ circumstance usually occurring in 
such cases,” that the auditors could reproduce 
from memory alone the dialogue of an entire 
play, with the description of arrangements, the 
stage directions, the division of acts and scenes, 
identical in all respects with the plaintiff’s copy 
(see foLio 34 of printed case), in the identical 
language of the author. 

2. But even if it were so, the right acquired by 
the auditor is personal. Where a play is per- 
formed before an audience, more or less select or 
indiscriminate, each auditor may luive been pre- 
sumed to have some remnant of the play in his 
mind, after the performance. One can tell the 
plot, one can describe the situations, one can 
remember the dialogue in places, one can recall 
the music, one will remember tho tableaux, but 
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(> audience, yet the contract n °^ nted /° * 
separate contract with each «* . ej£ hibitiot 
is admitted by separate card, each / ° r ‘ 
s%ned seat, ouch is entitled to his olvn Jf,**/ 
the right of observation. There is no privj - t tT 
contract between one auditor and another A 
combination of several persons to take down a 
play would be a conspiracy to defraud, a 
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^nation to hiss an actor would he a conspiracy. 

ry puke of Brunswick, 6 M. &G., 205; 
' 1 fiord r. Brandon, 2 Campbell, 3 58; Rex v. 

al' ' • C ' U>d 1 Pb e ri 'ghts acquired by 

^mission to a theater are individual and not col- 
ec rive— in the respective auditors, and not in the 
udience. [ n Keane v. Kimball, 1(3 Gray, Judge 
hr ^ a decl ares the rule to be that the actors wlio 
avu been taught a play by consent of the author 
8t ‘ \ lv Peat what they have learned, unless re- 
p ained b .>' express or implied contract; and if 
conm 1 ?^ ’F fre( 2 uent attondanc e at a theater have 
Vlav li tn memm 'y an y Part or the whole of a 
le-n ' i lf b ave a light to repeat what they have 
, i8h d to others; but the right to print or pub 
nied ° r vu G alecture or written discourse, is de- 
fer u • right t0 remember a medical lecture 
the H 7 fF PraCticeOr, ’ nStl ' U0fion is admitted, but 
fe r or? Vv nOWmit J t ^ paper for Publication, or 

be, ? ' nn ‘ '‘ 17 18 demcd ' T1 « riffht to remem- 
a song or a tune, and to nlav or qmo- f„_, 

admi,t , 8d; ,mt tI ‘" ffeUtoco py and 
'F 1 a musical composition is denied This 

in " e> - or 7 ^ 

picci.se question, as in that case. Kimball 

<o bnitab t? S art, ’ StS t0 7 P,aintiff ’ 8 own theater 

the r P1< ' Ce aS Played by tllr Pontiff, and 

- use ot a copy of the play to produce it was 

not alleged m th , , hnL u ia t]u , voi decision 

“ the right of memorizing and repro- 

duction is personal and individual only. This 
decision was concurred in by Bigelow, Ch J 
by Diowby Metcalf, Meuuick, and Thomas,’ 
dJ. constituting the full bench of the supreme 
court ol Massachusetts. 

We In, Id the law to be well settled both on prin- 
ciple and authority , that the common law rights 
of all authors in the United States, whether aliens 
or natives, and their assignees, to unpublished 
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drama tii‘ manu -cripts. arc identical with the rights 
of a native author in his copyrighted production; 
with this distinction, and this only ; that the copy- 
right is limited in point of time, while the com- 
mon law right is perpetual. 

The Statutory protection extended to the eopv- [ 
righted publication is identical to that which the 
Law gives to the author prior to publication 
It might as well be claimed that the author in 
the one case could be deprived of his copyright 
by the memorization of his play at its th- st public 
performance, as that -the author in the other case, 
of an unpublished and uncopyrighted drama 
could be deprived of his common law rights in the 
same manner. 

Point VI. 

It is set up, as a defense in this action, and it is 
found as a fact by the court, that there was, at the pub- 
lic performance of the play, under the author's sanc- 
tion, no restrictive notice or prohibition against car- 
rying away the comedy, by memory or otherwise, and 
using or printing the same ; nor was any notice to 
that effect posted in view of the spectators (f 0 p 33) 
The same defense was interposed in the case of Crowe 
v. Aiken, by the. same counsel, representing the 
same defendant, in point ot iact, under another name. 
The defense was ineffectual. In the opinion of 
Judge Dkummonii. such want ot notice did not affect 
or change the right of the author. Thus doctrine of 
notice first appeared in Keene 0. Clarke (f> Jiobt., 
38 ) ; and although it was held in the case now at 
bar to have been obiter dicta in that case, we pro- 
pose to examine it at some length. 
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1 Notice is often needed to create a right — 
as notice o. intention to claim an easement ; no- 
notice of non-payment to charge an indorser; no- 
tice of overloading a water wheel. Hatch v. 
White (22 Pick., 518). Notice is often necessary 
to relieve one from future claims— as notice of 
dissolution of partnership. Notice cannot make 
an illegal act valid i Wilson v. Mason, 1 Cranch, 
4 r . fryt no tiee to relieve from the natural and 
lawful consequences of a voluntary act , is a 
thing wholly unknown to the law. 


2 'gpe performance of a play by its legal owner, 
is a lawful act. It is a use by himself of his own 
property, whose value consists entirely in user; 
and it cannot be held that he must give notice, to 
prevent a loss of his property. Notice cannot 
prevent the ordinary and usual consequences of 
his act from following it ; and notice on a ticket, 
that each auditor should stop his ears, and close 
his eyes, would clearly not be binding ; nor 
would a notice against allowing the play to make 
an impression on the mind. Each auditor is en- 
titled, notice or no notice, to see, hear, and un- 
derstand, so far as he can, the play, and have it 
make the mental impression natural from its ex- 
hibition, and the character of the mind impressed. 
That impression is the auditor’s. He can carry 
it away. It may work in his mind. It may 
evolve important or unimporatnt results. The 
arrangement, order, plot, dialogue, cast and inci- 
dents are not the result of hearing the play ; and 
results only could be affected by notice. These 
are the operations of the author s mind, and it is 
these which the appellant's counsel asks this 
court to hold are conveyed to the auditor and lost 
to the author by a lack ol notice. The contract 
of admission to a theater does not in terms, 
forbid an auditor to stenograph the play, yet such 
act is unlawful ( cases supra). 
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theater. W hatever consequences 
executed contract, follow with or win tlom 
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simple to a malicious tort. The !*• . 

tic can only affect the question of 'V U °* U °" 
Kotioe, to entitle an owner to damages tSfi 
pass, or lack of notice, to be pleaded a* luetSZ 
Lion for a tretpaet, it abtnrd. if a d '' - • 
author dedicates to the public his proSSS hr 
representation or the lecturer his leeture-lnr Mm 
clergyman his sermon -the public get it. Ul)rilV Or 
no notice. .Noi.ee could only affect the 

dedication affects everybody. »a<won» 

Special auditors may acquire easements of C rit 
i.-ism, but to maintain any dedication h v Tenre . 
sentation would be to maintain that he who lavs 
out a turnpike oven his own land and takes t 11 
for travel, thereby parts with the growing crops 
on each side of the road. The defendant here 
claims a dedication to himself, bemuse notice was 
not brought homo to other persons. The appel- 
lant’s case proceeds on a confusion of ideas. The 
author lias granted a specific, knowledge of his 
work to the auditors. The defense assumes that 
a sped fie knowledge of his work is the work it- 
self and a grant of the work is assumed. Pub- 
lication in print is agrant of the ideas themselves. 
By publication in print every one may have them 
in his own library. By representation, they sim- 
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ply excite emotions, and exert a mental stimulus. 
By publication the ideas are parted with, so that 
the public has the means, each for himself, of re- 
newing the mental stimulus at w 11 without a new 
contract, and without a new payment. By repre- 
sentation, the mental stimulus is renewed only by 
a new contract. 

As above stated, the notion of restrictive notice 
lirst appears in an opinion of a late chief justice 
of the superior court, in 5 Robt., 38, and in the 
case at bar was held to have been wholly obiter 
dicta, and was expressly overruled in Crowe o. 
Aiken, ubi supra. But we cannot leave that deci- 
sion of the chief justice without calling the atten- 
tion of the court to several singular inaccuracies 
in the opinion. The late chief justice says : “A 
solitary decision in a suit in equity (Macklin v 
Richardson, Amb., (594), upheld the right,” &c. 
If the learned chief justice intended to say that it 
was the only case in equity upholding die right 
of literary property in unpublished works, then 
he must have overlooked the cases of Webb v 
Rose ; Pope v. Curl ; Forester v. Waller ; Duke 
of Queensbury v. Shebbeare, and Dr. Paley’scase 
as well as the more recent case of Prince Albert 
v. Strange. And to this may be added the case 
of Morris v. Kelley, which, although reported as 
a case of copyright, was in reality an injunction 
granted on the common law right. 

It would not perhaps be fair to say that he had 
overlooked the case of Boucicault i\ Fox, because 
that was a case on the common law side of the 
court, and not an action in equity. I n another 
part of that opinion lie says, that “Miller v 
Taylar was followed by another— Donaldson v. 
Beckett, in the same volume.” It is true that 
it follows it in the numerical order of paging, but 
Lord Brougham says, 4 H. of L.. 9(51 that it 
reversed Miller v. Taylor upon the main point 
4 * ’ 
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. v>y 0 ^ 


own laws. It must bo proved as a ^ yw- 
ieaHmony of witnesses familiar wit 1 f 0 o$& ^ 

statute law. it was neither pro’ll jvjgajl 
admitted, and it cannot be raised on 
because it presents a new fact. 
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The, 

of a foreign country, is to call a wlL “ g y ) 0ty 
pert in it, and ask him on liis p|| 

which that law is. and not to rea( a . ‘j ea d.’ 
meats of a Code which would only ,n ' jpg ,g. 
Per Erle, J., in Cocks v. Purday, ^ 
Com. Law , 263 ; Wildes v. Savage, 

C. C. R., 22 ; where a commission was is^ 
to England to ex-amine Sir Frederick ° 
and others as experts ; 1 Qreeril. on 0 * 
and note. 


2. If it were a fact, it could only be a bar to 
rights of the plaintilf in an English tribuna^ 
to recover the statute penalties- — but until l 
comes the law, that the statutes ot one count/ 
or of one State are to have an extra-territoria 
force — it cannot affect his common law rig' 
elsewhere. The attempted defense ot the appe 
lant under the assumed English statute, is an a * 
tempt to override the common law ot this 
State by a foreign statute in derogation of that 
law. 


3. But the statute in question does not sustain 
the defense, even if we admitted its existence, 
for the purposes of this argument. The section in 
question (£ 20 of 5 <& 6 Viet., ch. 45), amends the act 
of 3 & 4 Wm. IV., ch. 15, so as to extend the term 
of the sole liberty of representing dramatic pieces, 
to the full time provided for the continuance of 
copyright in books under the present act, and 
making the provisions thereof applicable to such 
dramatic and musical compositions “as if the 
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Ii«hed abroad; and the vice cli-n .'IT t )ul> - 
that, inasmuch as no order in' !■[ ' <>v held 
been issued regulating copyright " M,n, ' i! bad 
it. between the knifed Stated a ,’ 1( >’ 1 ‘ r< ‘ !l ting 
that the plaintiff eould not. acquire . J '' M#fIa n<i, 
right under that act ; and as his dra c ° l> ->'“ 
been previously performed in the tt ? lad 
States, the bill Was dismissed. ' “bod 

In effect deciding that for the „ Un 
copyright, under the not. of 7 J7,./ )‘’ s <>f 

the first performance of •, dramatic* 
must 1><‘ in some country with which - 
fional eojy right regulations had !>e,.n *, n t( ' , Ila - 
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In the cise now under appeal, t|, e r 
public performance was had in ’ p 
(Findings of Fact, fol. :,2), and the plaimiir^ 
rights had not been acquired prior to s, 
performance ( Findings of Fact, lb]. ;q SU< ‘ 1 


b. Tin's is giving an effect to the construe 
tiori of the word “published," directly ' 
conflict wit 1 that g'iveii by the court, in tj )(> 
ease o. Murray Flliaton (u 7 )t ■'tupru), which 
arose under sections 4 of d4 (ieo. IV 
Id!!. Tile gist o" the decision of flic Vice 
chancellor is, that mid *r the statute, p,> r . 
fonmince is a statutory publication and on | v 
affe -ts statutory rights. 


In the tribunals of this country, the same 
question lias been three times solemnly ad- 
judg'd the other way. In Boucieault ?. Fox- 
'd Watch/.. 88, where the same play of tile 
Octoroon had been for a long time publicly 
performed at the Winter Garden Theater, be- 
fore taking out copyright, it was held, by 
Nklhon and Siiipmax, that such prior 
performance had not impaired the right to 


take subsequent copyright; and in Roberts 
Meyers, supra, Judge Sprague held the 
same doctrine-and these views have been 
adopted by Judge Duummond in Crowe v 
Aiken, ubi supra , who, a fter discussing the 
point at large, concludes : “It follows from 
what has been said, that a definition of the 
word representation by a British statute is 
not operative as such in this country.”’ 

And these decisions are in -mol" 
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i-ii i fir , mti ingement, 

which lias almost destroyed the value of i • 

amp, ; and to be supported a righle thereto at 

common law, and became it i, b „ t C0Ilmi011 

Aliena and cittzens arc alike before the law |T, “ t |,c 
right of copy before publication. The policy of our 
country lias ever been to extend liberty ami equal- 


an 


i tv. before the lnw. to .-ill run nkiu«J. 

miHo hiihi rl i sr/'i mi )}<■ n<j<hn'. aid * ,.r n |11 ' 


l^ e 

irros|^ :tivCOt ^ 

rights of property in every conn, " 
station, or citizenship. i„fiti (> " 

The plaintiff's right — upon the 'I 1 1,( ( 

which hv this court, must staid 01 


>1 


every author in his literary prodin tm 1 


fall tl«‘* ^ , 
hasl^"' 


lll<" 


l.-l' 11 


tail <v I bv sonic of t h( 
times. It would he heroin 


ablest j'i' ,|SI ' s , 

1 the limits '' 


hi't 1 


enumerate them all. hut Loi 


I'd 


( 


■) l 


: ,f to 
d. 


.01 


rd <' 




424). I ord Mahdwickk (2 Alk\, ;! V '‘ ^ ^ (1 
cellor Acsi.kv (Ambler, 7:50). 1 ' t ,, e 

BL. JJl), Sir Joskimi Jbkvi.i-, * N,:lS,0 ! r ^ Hir ' Vl '^ 
(M-, 331), Lord Ma xn.fsfiku* (M ’ L AS |iri,5 J 
mam (h.ACKsroNK, Lord Massfim- 1 ’^ . ^ jpii'^ 
and Wili.es (4 Burr., 2408), Sir Kl "^' )TT ,. ; sii-' >f ^ 
Be (iex <t - >S '///., (J92). Lord Chain' H \jV 

M<1V. <*• (},. 2d i, Mr. Justice KaiM-':. of ^ 

Aims, and Lord IJitoHiH am. 111 t |ie __ 

powers ,4 Il.ofL., 815. have up 1 "*' ()l , r o"’ 11 ^ 
in the trihunals in Knghind. *^ )l g .Yd^' ^ 

dieiarv, a list equally eminent-"’ ^ t[|e L'n't 1 - 

and Thompson of the Supreme f 11 gri!A ( ' 

),jr>t M‘» v Pf 
* vend ^ ,ite 


ws, Judges Camwalahsb, l ,l!l vl ' ^ n j te d Id" 
Nklson and Shipman, of the sevem ( [ j)L'Ft ! ; 
Circuits, Judges Monki.l, FiiKKoMA-'’ judges ^ } f 
Superior Court of New York, a'd * °£|,. d- 0 

Mkiuuok, Dewey, Metcal', and of vvl ‘°" 

fho Supreme Court of Massachusetts 

have approved and sustained the 1 *» 


■lit, 


,dy 
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( | en ' e 'l t]i e faith / " * l | l0 tll ° 0nl 3 r judges who “ have 
Superior Com-t . U< * luel ’^ Ustlce Barbour, of the 
iUld 'Bulge iU 2 Abb ' Pr - N - S " 34 B, 

a Ppeal, neither c Renting in the case now on 
" 10111 g' av e opinions. 


p oint ix. 


0r( j, ^ 

lll0re °>», nowtnl'i 11 , 1 !^" a 110w triil1 - aud the judgment 
PUl ' SUil “t to the ' U1 * i ! 1,1> °: 11 ’ should 1)c affirmed ; and, 
should he !! s,1 pidation, judgment ab- 

- u < ci 0(1 against him, with costs. 


VV M - I). BOOTH, 

() l Counsel for Respondent. 
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IN TIIE SUPERIOR COURT, 

OF THE CITY OF NEW YORK. 


Henry D. Palmer 

against 

Robert M De Witt. 


City, County and Stale of Neto York, ss. 

The complaint of the plaintiff above named respectfully 
shows to the Court : 

3 I. — That immediately prior to the 1st February, 1863, 

one T. W. Robertson, of London, England, a dramatic 
author of great ability and popularity, being the author and 
composer of a certain drama or comedy, in four acts, en- 
titled “Play,” fora valuable consideration sold, transferred, 
assigned and set over unto the plaintiff the exclusive right 
and privilege of enacting, performing, representing, pro- 
ducing upon the stage, printing and publishing, or causing, 
licensing, or permitting to be enacted, performed, repre- 
sented, produced upon the stage, printed and published, 
4 within and throughout the United States, the aforesaid 
drama or comedy, in four acts, entitled “Play,” as afore- 
said, together with all his rights and privileges therein and 
thereto, as the author thereof, throughout the said United 
States, and all benefits and advantages to be derived there- 
from. 

II. — That at the time of such purchase, sale and transfer, 
the said Robertson had acquired a great reputation as a 
dramatic author, having produced some of the finest come- 
dies introduced on the modern stage, among which the 
3 comedies of “ Caste,” “ Ours" and “ Society " had been emi- 
nently successful ; and any new comedy from such author 
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was of very great value to the exclusive literary proprietor 
thereof; and the plaintiff in the purchase of the comedy, 
“Play,” as aforesaid, anticipated great pecuniary advantage 
from and by reason of the celebrity and popularity of its 
said author. 

pjq And the plaintiff further shows that, at the time of 

the purchase aforesaid, to wit, on the 1st February, 1808, 
the said comedy or drama was an unpublished dramatic 
composition, adapted and designed for scenic representation, 
and was of great literary and dramatic merit; and that it (3 
had never been at that time, nor has it ever since been, 
printed or published in print by its said author or by any 
one under Ids sanction, permission or consent, nor has it 
since the said 1st of February, 1868, been printed or pub- 
lished in print by the said plantiff, or any one with his 
consent; and that said pla\', at said date,) had never been 
publicly performed or enacted on any stage, j but the same 
remained wholly and exclusively the literary property of 
the said author until the transfer of his right therein to the 
plaintiff, as above set forth. 

jy. And the plaintiff further alleges that the said come- 

dy was never produced or publicly performed on any stage, 7 
in this country or elsewhere, until subsequent to the acquisi- 
tion of the plaintiff’s title as aforesaid ; that its first perform- 
ance was on the 15th February, 1868, in the City of Lon- 
don at the Prince of Wales Theatre, and under the sanc- 
tion of the author, but that said author did not thereby con- 
fer upon or abandon to the defendant, or to any other person, 
the rmht or privilege of printing or publishing his said 
comedy or otherwise interfering with his right of property 
* therein, nor was the defendant thereby fairly enabled to 
print or publish tho same; and that the said author has 
never consented to the printing or publishing and sale 
thereof by the defendant or any other person, nor has the 8 
plaintiff, as the assignee thereof, ever consented thereto, or 
acquiesced therein. 
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v. -That on or about ihe 10th day of February, 1868, 
the pla.nf. fl duly re» ivod from the said author, in ooneom- 
mation of his said purchase, a full and complete manuscript 
copy of said comedy called “Play,” as aforesaid (and the 
plaintiff still has and owns the same, as the literal proprietor 
of the comedy for the United States as aforesaid, and keeps 
the same imprinted and unpublished), and is now engaged 
pin selling and licensing the right to perform and enact the 
same. 

VI.— And the plaintiff further shows that, on die 13th 
day of February, 1868, lie caused public notice bv adver- 
tisement to be published in the Xeio York I la-all,* news- 
paper of large daily circulation in the City of New York 
and elsewhere, of his right of ownership in said play, and 
that he hereto annexes a copy of said advertisement, 
marked “A,” and which lie prays may be taken as a part of 
this his complaint ; and that, for the more general dissemi- 
10 nation of such notice, he caused the same to be repeated 
tri- weekly in said newspaper during the residue of the said 
•month of Febru try and during the whole month of March, 
1868. 

VII.— And the plaintiff further alleges that the defendant 
above named is a publisher, doing business in the said City 
of Now York, and that on or about the 25th d iy of said 
March, and while the notice of said plaintiff’s rights was 
being published tri-weekly as aforesaid, in wilful disregard 
of the rights of the plaintiff, and without any knowledge or 
consent on the part of the plaintiff, and well knowing that 
the act would greatly injure if not irreparably destroy all 
1 1 the benefit to be derived by s iid plaintiff from his literary 
proprietorship of said play, did print, publish and offer for * 
public sale, and sold certain printed copies of the aforesaid 
comedy called “Play” which was the property of plaintiff 
by virtue of the purchase from the author as aforesaid ; and 
that he still continues to print and publish, and still openly 
offers for sale and sells copies of said comedy ; and that 
the plaintiff annexes hereto, marked “11,” one of such copies, 


printed and published by the defendant and sold by him at 
his place of business in said City of New \ ork. 

ypjX And the plaintiff further alleges that the copies 

so printed and published and sold by the defendant are 12 
identical in all substantial respects, both of plot, arrange- 
ment, incident, action, description, distribution of characters, 
general stage directions, division of acts and scenes, and 
dialogues throughout, with the comedy purchased by the 
plaintiff from the author as aforesaid, whose rights for the 
United States the said plaintiff has acquired and now owns, 
and that said defendant publicly claims that it is the same 
identical comedy, and has elaborately printed and pub- 
lished the same with especial reference, and to afford every 
facility for its public, dramatic and scenic representation ; 
and the plaintiff alleges that such printing, publication and 
sale of copies thereof will, if permitted to continue, deprive 
the plaintiff of all the advantages and profits to be derived 
from his purchase from the author as aforesaid. 

IX. And the plaintiff further alleges that, by reason of 

the wrongful acts and doings of the said defendant, he has 
sustained great damage, and that he is liable to sustain ir- 
reparable wrong and injury by reason of the facility which 
the defendant has afforded to managers and actors to pro- 
duce the said comedy by means of such printed copies, and 
to deprive the plaintiff of the benefits and emoluments 
which he would otherwise have derived from selling copies 
thereof in manuscript himself, or to be subjected to heavy 

or vexatious litigations in many different cities in the United qq 
States to restrain the performance of the said comedy from 
and by means of copies printed, published and sold by the 
defendant as aforesaid, and that lie has interfered with and 
injured the right and privilege of the plaintiff to print and 
publish the said comedy for his own use and benefit, and 
still continues the said wrong, injury and damage, and in- 
tends so to do. 

X. — Wherefore, the plaintiff prays judgment of this 
Court : 


f> 


1st. Tht* the said defendant, Robert M. De Witt, 

^ ' 1 agents, employees, workmen and clerks, may be peipet*^ 
enjoined und restrained from printing, publishing, soils 
or offering for sale, or causing to be printed, published 
sold, or offered for sale, any copy or copies of the cert; 
drama or comedy called “ Play,” by T. W. Robertson, g* 
e rally known as the author of “ Caste," “Ours," tou, or u 
colorable imitation or adaptation of said comedy calk 
“ Play,” or permitting or suffering any copy or eopies c 
parts thereof to bo sold, delivered, removed, transferred , 
taken away r by any person or persons whatever. 

1 '> 2d. That the said defendant do account under oath 

all the copies that have been heretofore printed, publishe-. 
or sold by him, together with the number remaining oi 
hand or unsold or undelivered. 

8d. That he be adjudged to surrender anti deliver apt 
be destroyed all the copies of said comedy now remaining 
on hand unsold or undelivered, together with all part or 
parts thereof, whether complete or incomplete. 

4th. That the plaintiff may have such other order or re- 
lief in the premises as to the Court may seem just mu 
proper. 

* ‘ 6th. That the plaintiff may have and receive such d.r 
ages ns to the Court may seem proper in the premises, 
gether with the costs of this action. 

War. D. Booth, 

Att'y for Plaintiff, 

• 62 Wall street 


City and County of Xew York, ss. 

Henry T). Pahner , of said city, being duly sworn, says 
that he is the plaintiff in this action ; that he has read the 
foregoing comjdaint and knows the contents thereof; that 
•18 the same is true of his own knowledge, except as to the 
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matters which are therein stated on his information and be 
lief and as to those matters he believes it to be true. 

Henry D. Palmer. 


Sworn to before me this eighth ) 
day of April, 1808. j 

Wm. Hazard Field, 

Notary Public, 

City and County of New York. 


EXHIBIT “A." 
notice to managers. 

The undersigned gives notice that he is the literary pro- 
prietor of the following unpublished manuscripts : 19 

« LONDON BY NIGIIT,” 
a drama, in four acts, by Dion Boucicault ; 

“ PLAY,” 

a drama, by T. W. Robertson , and 
“ FOUL PLAY,” 
by Chas. Readc and Dion Boucicault. 

Any parties infringing upon his rights will be prosecuted 
to the fullest extent of the law. Managers desirous of pro- 
ducing the above plays can address 

H. D. Palmer, 

N ilia's Garden. 20 


EXHIBIT “B.” 

The following is a copy of the title-page of the printed 
book, marked Exhibit “ B ’’—the printing of the whole 
book being waived by the parties : 

“ Price 15 Cents. 

De Witt’s Acting Plays. 

(Number 21.) 

“ Play,” 

A Comedy in Four Acts. 

By T. W. Robertson, 


21 Author 
Lore,” 


Jl.lVl 


of “Caste," “Ours, 

“A Rapid Thaw” “Societj 


G&m 

U 


|tff 


flf 

Mi' 


99 


, ’ pliix* of 

Shaft," etc., ns fn-.t produced at t-lt ' t 0 f tf 1 ® 8 
Theatre, London, under tlie manage ’ 111 '- 11 
Wilton, February 15th, 1868; 

To which are added ^ j 

a description of the costume, cast of p Cr fo rlIlt ^ 
trances and extte, relative position 

i ,, ei ness* 

the stage and the whole of the stage p b 

New York : , r 

Houkrt M. 1) k Witt, P ub jf L 1 

No. Id Frankfort street. 
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NEW YORK SUPERIOR c ° l 


Henry D. Palmer 

against 

Robert M. De Witt. 


J 


hunt?' 


1 f)je 

The defendant, answering the 'complaint of^ i m 1^,^. 
denies, upon information and belief, that one 1 • ' ,J- 

son, of London, England, being the author of 1 lC ^ 
drama or comedy entitled “ Play,” prior to the d ,s 
February, 1868, or at any time, sold, assigned, tia 11 - ,, 
o;i and set over to the plaintill* the exclusive right fl,lC ^ 
vilege of enacting, performing, representing, P^ 00 . 

upon the stage, printing and publishing, or causing) ° j 
in g or permitting to be enacted, performed, represent* 
produced upon the stage, printed and published within a: 
throughout the United States, the said drama or coniod' 
as alleged in said complaint, or that lie had any ugl 1 
power or authority to transfer and convey any such escF 
sive right and privilege. 
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And further answering, the defendant denies any knowl- 
edge or information thereof sufficient to form a belief as to- 
gether or not the said comedy had, prior to the first day 
of February, 18(38, or has since been printed or published 
h print by ' its author, or by or with the consent of the 
plaintiff, or whether or not, at said date, the same remained 
tie exclusive literary property of said author, or whether or 
n:>t the first performance was on the fifteenth day of Febru- j 
fi'y, 1868, in the City of London, at the Prince of Wales 
Iheatre, or whether or not such performance was under the 
s;, notion of its author, or whether or not said author, or the 
plaintiff, has ever consented to the printing, publishing and 
sde of s’aid comedy, or whether or not the plaintiff, on the 
tonth day of February, 1868, or at any other time, received 
ftom said author a manuscript copy of said comedy, or is 
now engaged in selling, licensing the right to perform and 
eaact the 'same, as is alleged in said complaint : he therefore 
'lenies the said several allegations as therein set forth. 

And further answering, the defendant denies the allega- 
tion in said complaint that the said author of said 
comedy, by its public representation in London, did not 
hereby' confer upon or abandon to the defendant, or to 
*iy other person, the right or privilege of printing or pub- 26 
Isliing the said comedy ; nor was the defendant thereby 
Lily entitled to print or publish the same. 

And he denies that the plaintiff was or is the literary 
proprietor of said comedy for the United States, in any 
sense which precludes the defendant from printing, pub- 
lishing and selling the same therein. 

And he denies that he printed and published said 
tomedy in wilful disregard of the rights of the plaiutiff ; 
iind he denies that the plaintiff has sustained great damage, 
or any damage by reason of any wrongful acts or doings of 
the defendant, or that the defendant has committed, or in- 27 
tends to commit any wrongful act in the premises. 

And further answering, the defendant alleges, upon infor- 
mation and belief, that the said drama or comedy, called 
11 Play,” was during the months of February and March last, 
yith the sanction of the author thereof, many times publicly 

2 
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performed or represented, in the presence of large and’, 
unices, at one or more of the principal theatres in London - 
England, and that the tickets admitting the spectates to 
said performances contained no notice or prohibition against 
carrying the said comedy away by memory or otherwise. 
2Sand using-, printing or publishing the same, nor was ry 
notice to that effect posted in mid theatre or theatres, in 
view of such specta tor s ; and he also alleges that he receiver, 
the words of said comedy, and description of the arrange 
merit, general stage directions, and division of acts and 
scenes, as published by him, from one or more persona, 
who obtained the same from its performance on the stage, 
at such public representation, while witnessing the same a.- 
such spectators, ns they lawfully might, and not otherwise 
Wherefore, lie demands judgment that said complaint 
may be dismissed, with costs. 

Lakxed & Waukkx, 
Defendant's .1 Korney*. 

City and County of New York, ss. 

holer t Jf. Ue I( itt, the defendant, being sworn, says that 
the foregoing answer is true of his own knowledge, except 
as to the matter therein stated on information and belief, aid 
as to those matters he believes them to be true. 


Kobeht Mb De Witt. 



Jo hX D. Ikeland, 

Notary Public, 

N. Y. Co. 


30 
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SUPERIOR COURT. 


IIexry I). Palmer 

against 

Robert M. De Witt. 


This cause coining on to be tried before me, on the 8th 
day of April, 1869, I do find as follows : 

First. I find that on and prior to the 1st day of Febru- 

ary, 1868, one T. W. Robertson, a resident of London and 
a citizen of Great Britain, was the sole author and composer 
of the drama mentioned in the complaint, called “ Play.” 

Second. — That on said 1st day of February, 1868, the 
said Robertson, for a valuable consideration, executed and 
delivered to the plaintiff a certain instrument in writing, by 
which lie sold, assigned and set over to the plaintiff in this 
action the exclusive right and privilege of printing and 
publishing, enacting, performing, representing and produc- 
ing on the stage, licensing or permitting to be printed, pub- 
lished, enacted, performed, represented and produced on the 
stage, within and throughout the United States, the said 
drama, called “ Play,” together with all his rights and 62 
privileges therein and thereto, as the author thereof, through- 
out the United States, and all benefits to be derived there- 
from, and delivered to said plaintiff the manuscript of said 
drama. 

Third . — That prior to the 15th day of February, 1868, 
said comedy of “ Play” had not been printed, published or 
performed. 

Fourth . — That on the 15th day of February, 1868, aud 
for a great number of times thereafter, the said comedy was 
publicly performed and represented at the Prince of Wales 33 
Theatre, in the City of London, by and with the sanction of 
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the ,sai>l T. \V. IJobertson, in the presence of large aud 
cnees, and that the tickets admitting spectators to said per 
formance, whi'h were purchased bj them, contained no at 
tiee or prohibition against carrying the said comedy away 
by memory or otherwise, and using or printing the same 
nor was any notice to that effect posted in said theatre it 
view of such spectators. 

Fifth . — That die defendant received the words of the 
3 1 corned v, and a description of the arrangement, general stage 
directions, division of acts and scenes, as printed by him, 
from one or more persons who had seen or heard the same 
publicly performed at said public representation in England, 

Sixth . — That on the 25th day of March, 1868, the de- 
fendant printed and sold certain printed copies of the said 
comedy called “Play,” identical in all respects with the 
plaintiff's copy, and still openly offers for sale and sells 
copies of said comedy; and that the plaintiff’s exhibit, 
marked “B,” is one of such copies, printed, published and 
sold by the defendant. 

Seventh . — That by reason of the acts of the defendant 
35 the plaintiff has sustained damages incapable of computa- 
tion, in not having the exclusive sale of said comedy. 

As a conclusion of law, on the foregoing facts, I find — 

That the defendant is entitled to judgment ; that the com 
plaint be dismissed, with costs. 

C. L. Monei.l, 

Justice. 
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. , ,,, rtn 0 f the Superior Court, held 
At a S P eC1 , a . the City of New York, on the 

'A of April, 1860- 


Preset 


T r L Monell, Justice, 
t — lion- C. ej. 
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Hbsby D. PalMEU 
against 
m De Witt. 

Kobe hi ai. x 


J 


on its order on the trial calendar of 
This cause «»® ,n 8 ^ baving been duly tried before me, 
this Court, and ^ D Boo th, Esq., for the plaintiff, 

aft er bearing^ Esq., for the defendant- 
and Ira D. d and decreed herein, that the plain- 

It is ordered a J . and that the defendant recover 
tiff’s complaint f one hundred dollars, his costs 37 

of the phunti _ action, as taxed by the Clerk of 

and disbursements 

this Court. 


SUPERIOR COURT. 
: — d 

IIenby D. Palmer | 

agst. r 

Robert M. De Witt. 


Sirs : 

j Take notice, that the plaintiff hereby excepts to the 

conclusion of law found by the Justice who tried the above 33 
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entitled action-that the defendant 

met that the complain, be dismisj ™ h k» j , : 

H.— The plaintiff further exoom* *1 
not find, as matter of law that tho / ■ ^ Just ‘<*> 

judgment in th« action, as , ras praj-ftrfnT 
herein. ‘ •> 1101 m the compf* 

ifl 

ih of 1.. 
drama called “ Tlay,” mentioned in the 'L 1 '*?™** of 
out the United States, and entitled t , p!UDt > tp rou^ 
39 benefit thereof. Ul t0 t,ie e -^'lusive llse 

j 

IV.— That said Justice did not find as m«tt» r , 
the public performance of said drama at the T ° f T' 1 th * 
Theatre, in the City of London, „™’ \ 

relinquishment of any proprietary rights^ “a ° r ' 
although the tickets admitting spectators ,o ,“ h 
performance contained no restrictive notice and no „ r ‘ Q 
" -as S' vcu reserving such proprietary rights. ’ °° 

V.-That said Justice did not find, as matter of la * that 
the copy of said drama, as received by the defendant 
40 spectators who had seen or heard such public nerforr/™^ 
in England, did no, confer any 

upon the defendant, and that tho publication by the d 
fendant from such copy, so acquired, was such an infrinl. 
ment of tho plaintiff ’s rights as entitled ], im lo on ; • » 

non restraining the publication of said drama hv the 
defendant. ■ 7 

Wm, I). Booth, 

m r , „f „ Plaintiff's Attorney. 

To Larnbd & Wakken, Esqs., J 

Defendant's Attorneys. 


SUPERIOR COURT. 
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Henry D. Palmer 

against r 

Robert M. De W ITT - 


Sirs —' Take notice, that the plaintiff hereby appeals to 
the General Term of this Court from the judgment entered 
in this action on the 27th day of April, 1809, dismissing 
the complaint herein, and from the judgment that the 
defendant recover of the plaintiff the sum of one hundred 
dollars for his costs and disbursements in this action. 

Dated, New York, May 4th, 1809. 

Yours respectfully, 42 

Wm. D. 13 doth, 

Plaintiff's Attorney. 

To Earned & Warren, Esqs., 

Defendant's Attorneys. 

To James M. Sweeny, Esq., 

Cleric, etc. 


NEW YORK SUPERIOR COURT. 


Henry D. Palmer 

against 

Robert M. De Witt. 


Opinion at Special 
Term. 


J 


Special Term, April, 1809. 

Decision by Monell, Justice. 

This action was tried before me, without a jury, upon 
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su ostantially the same facts as were before the Spec, 
lerm, on a motion to dissolve the injunction. No new « 
additional facts have been proven to weaken the eft) 
vt nc i s i ju < h, given to the decision made on that motion 
10 an.su er a tges that the play was performed at one ot 
more of the principal theatres in London, and that ft 
defendant received the words of the play and a description 
of t ie arrangements, dec., from one or more persons, wk 
obtained the same from its performance on the stage as* 
44 spectator, while witnessing the representation, and ft 
proof contained in the stipulation furnished on this trial :• 
to the same effect 


Hie question involved having seemingly been careful It 
examined by the learned Justice who heard the motion to 
dissolve the injunction, and he having, after deliberation, 
decided that the injunction should be dissolved, assigning 
his reason therefor in writing, I feel bound to follow his 
decision, and to consider it as res adjudicata , without ex 
pressing an opinion as to the correctness of such decision, 
and leaving myself open to examine the case, should it 
45 come before me as a member of the General Term. 

There must be judgment for the defendant, with cosls. 
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At a General Term of the Superior Court of 
the City of New York, held at the City 
Hall in the City of New York, on the 
16th day of June, 1869 — 

Present— Hon. C. L. MOXELL, i 

S. Jones, > JJ . 

J. J. Freedman, ) 


Henry B. Palmer 
against 

Robert M. He Witt 


The appeal from the judgment entered in this action on 
the 22d day of June, 1869, that plaintiff’s complaint be dis- 
missed and that the defendant recover of the plaintiff the 
sum of one hundred dollars, his costs and disbursements in 
this action, having been heard at a General Term of this 
Court now, on motion of Wm. H. Booth, Esq., for appellant, 
after hearing Ira H. Warren, Esq., for respondent — • 

Ordered, that the said judgment be, and the same is here- 
by reversed, vacated and set aside, and that a new trial be 
had in this action, with costs to the appellant to abide the qy 
event. 

(A copy.) 

James M. Sweeny, 

Clerk . 



f) 
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SUPERIOR COURT. 


Henry I). Palmer, 

Appellant, 

against 

Robert M. I)e Witt, 

Respondent. 


Decern. 


her 


*07 

V ' 


}• 


1870-M 


,/rsn 


J 


This cause having been brought on for argument ft ^ 
•18 hearing Win. J.). Booth, Esq., for appellant, and I ra , 
Warren for respondent, and an order having been en tcrt ' ^ 
on the 5th day of December, 1870, reversing the jiu1g nieI1 
herein and granting a new trial — I 

Jt is hereby adjudged, that the judgment herein h e i ‘ n ^ 
the same is hereby reversed, and a new trial granted, " 1 
costs to abide the event. 

James M. Sweeny 
Clerk- 


SUPERIOR COURT OF TIIE CITY OF NEW VOR Kl 


Henry D. Palmer, 

Despondent, 

against 

Robert M. De Witt, 

Appellant. 


Please take notice, that the defendant appeals to the 
Court of Appeals from the order and judgment of the 
General Term of the Superior Court in this action, entered 
on the 12th day of December, 1870, and which order is 
50 dated June 10, 1809, reversing the judgment of the Special 


^rtn of this Court, entered on the 22d day of June, I860, 
ail| i granting a new trial in this case. 

And the above named defendant, the appellant herein, 
Merely stipulates and agrees that, if such order be affirmed, 
judgment absolute shall be rendered against him in favor of 
l lie above named plaintiff and respondent. 

Yours, &c., 

Larked & Warren, 

Attorneys for Apulia at. 

To Vf.u. I). Booth, Esq., 

Attorney, and 
James M. Sweeny, 

Clerk. ' 51 


^PERIOB COURT OF THE CITY OF NEW York 


Henry H. Palmer, 

Plaintiff and Appellant, 

against 

Robert M. He Witt, 

Defendant and Respondent, 


James 
1,1 e City of 

-d 1 )' judgment roll . — -- io tl 10 r, 

appeals in the above entitled action with tl,r> • ^° Urt 
" " ’ -.fy that the same 0nginal s 


. , mwo in 

! ' c in this o 
C ' 


j i KJU pcrior f 1 

New York, having compared , ourt 

and notice of appeal to tl "" aunexe( l 
e entitled action with tl « 1C . ^ 0urt °f 


(lice, do certify that the same are ,° ] ' g ’ n: ^ s 0 

"the whole of said orlr, ,C °! 1CCt 11(1111 
i ft i , ori gmals. 

/h proof. I h;i vo. 


id of 1 


~ * 1 

Cr, Pts therefrom anc 

In witness whereof, I have herein / S ' 

■■ 8f my name and affixed the seal of tl l0 ° s ^serib( 
of the City of New York, this 12th ^ !,° r ^ 0l 
her, A. D. 1870. ' y of D ccei 


James M. Sw e 
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SU PEI! I OR COl R l - 


IlEJfRV I). PaI.MER 


r> 3 


against 

Kobeht M. I)k Witt. 


. ff $ 


At Special Term, before GabM^i ^ 

r l’bis isa motion to dissolve an *‘0 unC r j 0 ted c °fl [0 ^ 
defendant from printing and selling 1’ cli 1 '" 1 

coined y called "Play,” of which the P J « . fro m tlj0 / 0 

tb« i nn flasign 1110 ' , • .ofift 


the proprietor, by virtue of an as»ignni>- ^ 0 DS" e ‘ 10 „ 
J he motion is made upon tlic comphiin 
alleged in the complaint, “prior to the a , 0 j, a' 1 e \ 1 
ono T. W. J’obertson, of London, h "°u CL \ 
author, was the composer of a f° m _ c ' rl „. bt ' f ‘ el1 


hus me composer «* - . vlit of , 

51 assigned to the plaintiff the exclusive ^ publ |S 'J' ^ 
representing upon the stage, printing p 


causing, licensing or pernii 

represented or produced upon tn° ° j of reth er ", c j# 
United States, in and to the said comet)- . ® a0 d 1 ^,r 
^ ie author’s rights and privilege 3 iJie fits ^ f$u^ 
throughout the United States, nnd all tirI1 e ^ j a 
tages to be derived therefrom.’” J hut j^ertso 11 
assignment, purchase and sale, the ' s lK • i J rod l,Cl ' st ng c ' 
great reputation as a dramatic author, Kl ( | ie D jjjodc^Ugiy 1 


cl^/ 


_ °f the finest comedies introduced on 
5 among them the comedies of “Caste, ~ a [jeged 
had been eminently successful. It JS ;l s yer y grejf tl ,e 
new comedy from such an author was o , a j 0 tiffi 1 c u- 
to the exclusive proprietor thereof, and gre^J^d 

purchase of the comedy of M’lay,’ a,lU ^ 1 , 0 cel°^ tl l„i $ 
mury advantage from and by reason 0 *■ a ver3_ r y, 

aritv of its author. And the P ]al f feb 1 


popularity of its author. And 
^ 1(i tiino of the purch asc of “ Phiy 


” on 


1st 


i ’ S said 

^ jU t ed ^Position, 
l ,. tllafc time * dran »tio morit 1 ' atlon > ™ d was of 

C*« p«C w» ' <■>»>« Of them. 

V'4 l8l », in tVf 0 " *»J stage «,7" 7 sla S° i 
fluttl lh eatre, ani , U y of l JOn S " as 0,1 the 1 5th of 

r at i tUc Priucc of 

JAtof ^ c 0me / 0tller person, tli rijw a xma ° u to 

S4 0 m * tWefn !i° tllerWis3 iaterfer ° V privile 8° 

Sf • tl US0Qte( l to h’ Ut tllc plaintiff * itU ^ 
«V Iat on or ..i, 6 Pnntirig ami ’ lor the author 07 

% t " f »'i m *““> WtCpl ublisW "s » «lo 

SC? 8 ®' Sf l ° '“SSS to 

i’ an8 ' s "otv l ° Same ' an " keen- 7 01 tllc s «l 

SSSS er ">'£ Gt ^ 1863 te"7 

tig! Sea g0 ‘ J Printed P Uet °r 0 f Sa : -, ’ and in wilf u i 

i!> ;> p £ ?c,-n ft » m v > " ij »4 

S i 1 wit h th° Ples of the " i U1 * damage • ‘ ay i and still 

r Ph e patted Cr act °rs to L ! ll defend nn n e P ar able 
wilful i'S a e ? lCSl aUce S<1 C o m ,as afforded 

ll Ueihf UeUl es ti, oomedy \ )v 

0tl to i, ; e PUituiff', 3 n,eai * 5 

^SaSsga^ss 



tors, and that there was no prohibition in the theatres wr;' 
the saino was heard, nor upon the tickets of entry, ag-^? 
carrying away the same in the me mory by those who ? 
^ and heard it. 

Mr. Wa RREX of Counsel for defendant. 

Mr. Booth of Counsel for plaintiff. 


Carvin’, ./. — The plaintiff ill this action claims to be } 
assignee, purchaser, and solo and exclusive owner as 
proprietor throughout the United States of a comedy vr 3 
ten by T. W. Robertson, an eminent English drawr*. 
author, entitled “ Elay.” The plaintiff purchased the coo; 
dy on or about the first of February, 1808, and receis*^ 
the copy of said play in manuscript on or about the ten- 
th of February, and alleges the same has never been prints 
or published with the consent of the plaintiff or ti 
author. 


It was represented for the first time on the stage in Xo-v 
don, at the Prince of Wales Theatre, on the 15th <0 
February, 1868. That during the latter part of EebrusTy 
and the whole of .March the plaintiff had a notice published 
in the New York Ifcrald, tri-weekly, of bis right of owner-- 
slop in the play. The defendant, on the 25th of March, i*at 
wilful disregard of the rights of plaintiff’ and without hiss 
consent, published and sold identical copies of “ Play, 1 ' thus 
02 owned by the plaintiff, to bis great damage and irreparable- 
injury, and depriving him of all advantages and profits to 
be made thereby. 

It is not pretended that either the plaintiff or the author 
had an American copyright in the comedy in question; 
neither could either have such a right; a foreign copyright 
would not avail the plaintiff here. There can be no copy - 
r, S ht in a published work at common Jaw; copyright exists 
only by statute. (Wheaton v. Peters, 8 Peters, 499.) The 
plaintiff must, therefore, stand upon bis common law right 
03 of literary property in “Play,” as the assignee of the author 
to its exclusive proprietorship in the United States, with the 
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„ht to enforce 


orrainst others who chum to publish 
mforcc h a, ^ fit and advantage. Two 

late for the'r uthorit y: 


IS «-“ klC “l« ua " t,,0rlty! 

principle 3 arc ' u , ip «UUh'A manuscript lias i„ 

Fir.t.~V» ri g h t ° f proyrtjr. ft. vim 

at common law a ; - tly ^ protected by injunction. 
Ht ion of which 1 ‘jj th e text writers, and the decisions 
* be laog«»g e af ^ orlft a nd clear. (8 Peters, U. S 

e subject arc 885-) 

- Duer, »■ ’ 


This 
upon the 
R„ 499 


rr» is exclusive right pe. tains only to the un- 0 , 

o— without copyright protection; but, 

jublished nianus- 1 ’ Plication to the woi d, neither the 
ifter unrestricted V whether a foreign or domestic writer 

juthornorhisas. o ^ toproperty m the f uture ' 

can assert an cx ^ composition. The important q Ueg . 

a „,l publication t wUether tl|ere was a puU,cati„„ or com 
Hon in tbs “?> come dy by the author or Ui 3 ^ 
munication of Cadwahider, in A tene v tv ; 

-r Z72 2U ™*« »/ « S 

■f « knowledge J plication. And this able ]„ , 

!5 wl f ‘ Xn act which renders the contents of 
rther says, aQ addition to the storo 1 

ript i» 'X, "is a publication.” It has been ox" 

KM Keen® , Clark, that at comm^S 
; y ,i V nr nroprietor of an uncopynghted literarv „ 

S ““ UXiie right to the exclusive nsc ^ 
S of ta contents by eomintoiicn/niy tl,e m ot| J 0 , 
flout some concomitant reserva bon expressed ot 3 

2 the circumstances. Th,s.s ho dmg, m-o her Words ^ 

, author lias no exclusive property a p ,Al,„ nl ^ “ 

ie communicated to the public, except under so,,,. .. ' 

,, linrilctt v. Crittenden : n 


('fimmunicaiea w ““ v r *■ , " s °lUe stit,,. 

1, eaten ». Peter. ; e. Crittenden; 5 Mer.ea,;.," 1 ; , 

32) ’ ' 

‘'he only question, therefore, is that of publ^^ 

: question is presented the fact ot for eign q As 
make no difference. There being no cop yright ■ ^ 

[ntiff’s case must rest upon his - erfi * f 

,er publication his exclusive right 


engirt inte rp ; f 

COmmo ^ law rS t 
ceases to e X i 8t , g 
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Such publication may be either by words, bv u i; 
printing in newspapers, magazines, or by lectures, ser? 
(oral or written), or by dramatic representation. If, i r •’ 
f>7 of these modes, the public become possessed of the conk 
of a manuscript, without restrictions express or impli-4 
must be regarded as such a publication as divests the 
of an exclusive property in the work, whatever it inajl 
It is averred in the complaint that the comedy in ques?^ 
was represented on the stage on or about the loth of D 
ruary, 18d8, in London. This one fact brings the j 
clearly within the rule laid down in the case heretofore!* 
ferred to in this court. Doubtless, there was a seriev 
representations of the same play. There is no pretencv 
63 any restriction upon its use by those who witnessed they 
presentation. A dramatic rejiresentation is publication:, 
communication of the contents. If this is not a publicat.. 
copyright would be worthless, compared with the comm; 
law property in and perpetual right to exclusive rep^ 
sentation of any product of the author. The first is limit, 
to a few years, the latter would be perpetual; copy righ r ; 
confined to the citizen and resident — the other applies to « 
There is no valuable exclusive right in the works oF J 
foreign author that can be enforced, not even in their r, 
69 publication, though by the custom of trade other publislie. 
refrain from publishing rival editions thereof. 

The plaintiff avers a representation on the stage in Loi 
don, and the defendant insists in his answer that “Tlay- 
was publicly represented upon the stage in London a grea 
number of times, and that the defendant obtained it iron 
those who saw and heard the representation as spectators, 
and that there was no prohibition in the theatre where tin- 
same was heard, nor upon the tickets of entry, against carry- 
ing it away in the memory. The defendant denies any 
wilful intention to injure the plaintiff. We must, therefore, 

0 assume the defendant possessed himself of “ Play” by means 
not unlawful in themselves, through those who saw and 
heard it represented in London, and published it in this 
country. If the defendant had obtained a copy from a 
printed book, magazine or newspaper, there can be no 


2 r> 


doubt of bis legal right to multiply copies and sell them to 
the public, How can there be any doubt of the same right 
in cases where ho obtains the contents from those who learn 
and carry away in memory a comedy or play from seeing 
aod bearing its unrestricted and unconditional representa- 
tion upon the stage ! All our national legislation, as well 
as that proposed for the benefit of foreign authors, proceeds 
upon the conceded principle that the work of a foreign ^ 
author brought here may be appropriated by any person 
without any compensation whatever being made to the 
author. This was conceded by the Committee of the Senate 
in the report made in 1837 by its distinguished chairman 
Mr. Clay, where an attempt was made to confer the benefits 
of our laws upon British and French authors. A bill a>' 
companled the report, which foiled. The enactments of 
Congress, passed in 1831, declared in effect that the only 
persons entitled to copyright shall be such authors as are 
citizens and residents, and their assignees, « aa< | ' 

signee takes his title bcloic tne author has conic to resid 
betakes from a person who is not within the privile<m % 
the statute, and has nothing to confer.’’ (Curtiss on rv ° 


right, 143.) The ninth section of the same act prohibits 72 
publication of manuscripts without consent, and null •• ^ 

o restrain such publimf „ llZcs 


manuscript; but the eighth section expressly pyjV^ a '^ 
section from any application to works written or > 
by any person not a citizen nor resident of ti^'rP 030 ^ 
States, thus recognizing the principle in this co ° n * tec * 
when the foreign author communicates, without r U 
the contents of his manuscript or work to others ] ri . C . tlon3 » 
himself of liis exclusive property in it. In oo 10 ^ Vest3 
“the statute has taken away the common ] ;Uv • \° r w °rds, 
able from a non-resident alien as soon as the work U ° riV ' 


islied.” (Curtiss on Copywright, p. 143.) 

All the title the assignee can have is the C o 
title to an un 1,1 1 

public be ha 
ed after publication. 


is 


pub- 


ipublishcd manuscript, but in one ]. lv , U1 ' lou fovy 
,s no other title than such as the ami 1Ua( le 


The main question 




substantially decided by this court in the ca«,> ,.' S C:l8e "'as 

4 0 ot Kee 


ene v. 
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Clark, 5th Robertson, OS ; there it was express./ ^ ^ 
“ where the spectators of a public performance lj n ' 
entered into some express or implied understand 111 -^,,, 
its proprietor, limiting the use they may make of tbe 
74 ledge derived from being present at such perform^ 01 -’';' ^ 
cannot be restrained as to (he use by them of so much °t 
they can retain and carry away in their memory. 

I do not sec how this case can be distinguished 111 1 
ciplc from that rule thus laid down. ^ 

The plaintiff has failed to make a case for the io*e r ‘ ere ^ 
of the court by injunction. Courts must admim-*^.,, 
law as they find it. This may be a case of great 
for the plaintiff, but the remedy is to be found in nai! ^„ 
75 legislation. The same difficulty exists in relation to . 
publication of the uncopyrightod works of those who » 
enriched the world by their contributions to the hters 
of the republic of letters, as well as to those who p° b 
editions of foreign authors ; yet these defects in the 
tion of the country have continued for many years. ( 
absence of any international law of copyright it is d ,f h^ 
to see how foreign authors, their assignees, or publishers 
foreign literature can be protected. Inc injunction 
in this case must be dissolved, with .>10 cosK 


70 IIexry D. Palmer 

VS. 

Robert Af. 1 >e Witt. 

j 

APPEAL FROM A JUDGMENT ARGUED AT TIIE JUNE GhS 
ERAL TERM, lt?G0, 

Before Justices Mon ell, Jones and h keedman*. 

This action was brought to obtain an injunction restrain' 
i ng the printing and publishing by the defendant of a dram.' 
or coined y called “ Play.” 
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, . , aHe4 od tlwkiromcdiatcb pnorto February, 

,ha “ft® 5 

.»« T. vr . BofJi i,, intiff tbe exoluaive right „ f 


1868, J- yf the plaintiff ^ ot per 

, h c drama, open the “ nd P n "tag and p*. 

fuming id throughout he United State,. 

lining th* Joreaaid the unpublished 

ipiatat the *> 1 , „ 0 , been, nor had it »noe been printed 

composition, ^ ^ ^ b , the author, or >y any one with 1,U 


< I 


aforesaid tbe drama was an 
iu ad not been, nor 1 ' 
print by tbe author 
1 ’ ■ -iff or by , 

the first of Febrm 


orpuW^^'Cpiaintiff or by any one with 
consent; or ^ ? nce first of February, 1 


ne 


=■11 1 : nor 


ns 
1868, 


con- 

been 


i „,1 it sinu~ ... eono 

or hatC drama not b^npr^S 

” •= stage m tins count,.' . , 


f^nerformad on any 


,rined on any country or.,,1 

or v»»‘- * 5U bsequexit to tbe sale thereof to the plaintiff 

where, until e , \ orman ce thereof woe on A« /i/JLTf' 

and that the f t F ^ r;hJ tJ London, at the />J <l "' J , 

of Feb Zf y l. e ard under the sanction of the author • W °{ 

T|We5 ,i or d d not thereby confer upon or abandon to i 
the author other person, the right of 1,! 

defendant, or That on the tenth day 0 K v g '“ v 

publishing be from tte author 

»*£ t drama, in consummation of the 
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chase 


f; e edefeo t l 

things) that the author, by H. pubho repra^^, *«>«* 
don, did not thereby confer upon or abandon 

o„t or to any p«»» r « “ » r l’«’'l«ga of 
publishing the drama, alleged, upon in or raalioi) >g | or 

bat the drama was, daring the month, of p eb , bol ' ef ' 
March, 1868, with the sanction of the author thereof^ 


m oi me antbof , J and 
tTmes publicly performed or represented i u ^any 

large audiences, atone or more of the prip.m , 1 rose «ce nf 
London, England, and that the tickets adi 


the 


in 


s pec- 


a~““ — i --o' . Ul ittino- 

tutors to said performance contained no notice or” ■ *' w 
against carrying the said comedy- away, ^ P*°liibiti on 

j Hinivi/Nw. 

or 


Memory 
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otherwise, ami using, printing or lmblisl ,; n 

was any not, eel,,,; , 

ill view of the spectators. J tIle Uk/ 

And the defendant alleged that he , . , , | . , 

the comedy and description of the arrJ "' or; ’t 
stage directions and divisions of acts •,,) . ' setf 

61 vr *, 

xts performance on the stage at such pul , 
witnessing the wtvu as uch spectator , , ' * 

The action was tried bv \f> r,, ,, 

jery, who rendered judgment'™ favor 

diemtremg the oomplnint with 

therefor that the Action bad 1 tri«i 

the same facts as were before the Court at e ", 

a niolioii a, directive the iuj tion, and that, ns utxrn^adj 

mot, on, t!,e quesltons involved had been examincUndl 
injunction dissolved, he felt bound by such decision ’ 

1 lie Justice found the following facts ■ 

82 First .— That on and prior to the 1st dav of I l r . i 
1868, one T W. Kobertson, a reside,,, of li„l ‘ ^ | 
/en of (.real Britain was the sole author and compoW I 
the drama mentioned in the complaint, called “ p[. n . » 

Second, That on said 1st day of hebruarv ms >1 — >,! 
.Robertson for a valuable consideration, executed ’ and V I 
livered to the plaintiff a certain instrument in writinc b 
which he sold, assigned and set over to the plaintiff in ’tin 
action the exclusive right and privilege of printing an j 
publishing, enacting, performing, respresonting and wv 
^ducingon the stage, licensing or permitting to be printed 
published, enacted, performed, represented and produced oi 
the stage, within and throughout the United States the sait 
drama, called “Play,” together with all his rights and pri 
v tleges therein and thereto, as the author thereof, throu-h 
out the United States, and all benefits to bo derived there 
from, and delivered to the plaintiff the manuscript of said 
drama. 
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Third. That prior to the loth day of February, 1*68, 

the comedy of “ Play” had not been \ rinted, published or 

> 

performed. 

Fourth. — That on the 15th day of February, 1868, and 
for a great number of times thereafter, the said comedy was 
publicly performed and represented at the Prince of Wales 
Theatre, in the city of London, by and with iht sanction of 
the said II • JdobeTtson , in the picscnce of large audiences ■ 
and that the tickets admitting spectators to the perform- 
ance, which were purchased by them, contained no notice 
or prohibition against carrying the said comedy away, by 
memory or otherwise, and using or printing the same, nor 
was any notice to that effect posted in said theatre in vh-w 
of such spectators. 

Fifth. — That the defendant received the words ot the 
comedy, and a description of the arrangement, general 
stage direction?, division of acts and scenes, as printedb • 
him, from one or more persons, who had seen or heard th 
same publicly performed, at said public representation ' 
England. 


Sixth.—'. That on the 25th day of March, I8d8, the d jf 
■ ' 1 and sold certain printed copiesofthc sail 1 , * j ’ 
all respects with the plaintiff’s C0T > V Co,ne ^3 r i 
rs for sale and sells copies of said coined 


ant printed 
identical in 
openly offer 


Seventh . — That by reason of the acts 0 f 
the plaintiff has sustained damages incapable of 

comer] v 
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^defendant 

tion* in not having the exclusive sale of said - COln P«ta- 


The conclusion of law was that the defend unt 

titled to judgment— that the complaint be ,h ' '• " as eu ‘ 

l * ,>l «ssed will. 

costs. ' " IUl 


From the judgment entered thereupon tl u 


pealed. 


plaintiff ap- 


W. D. Booth, 

lit A. D. Wari£ Al 'l ,ell «nt. 
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Mi 


indent. 


By (he Court . — Mo.VKLI,, «/. 

In examining the questions in this ease I no longer if 
controlled by the decision ma le at Special Term dissolrij 
the injunction, which had been temporarily granted in 
action ; and unless that decision is founded on principle *J 
sustained by authority, it is not improper for this Court 
disregard it. 

In deciding the motion for a temporary injunction wb *4 
88 Ymg made at Special Term, 7 Robt., 580. s. (.'.A ; Abbott. 

I?. N. S., 1 30, the learned justice was unable to distingttfc^ 
the case from that of Keene >\ Clark. 5 Robt., 38. He eat_j 
(p. 537, 111) “ tbe main question in this case was substaLx 
tially decided by this Court in the case of Keene v. Clarkr, 
There it was expressly held, “ when the spectators of 
public performance have not cuter d into some express <o 
imjdied understanding with its proprietor, limiting the usa 
they make of the knowledge derived from being present a 
snob performance, they cannot be restrained ns to the ns* 
by them of so much of it as they can retain and carrj* 
80 away in their memory.” And the learned Justice says : *' .1 
do not see how this ease can be distinguished in principle 
from the rule thus laid down." 

The case of Keene v. Clark had been decided, and the^ 
opinion, from which the foregoing was quoted, had beet*, 
published before the defendant’s answer in this action was 
prepared, and it was intended to bring this case within the 
dictum contained in that case, by alleging the public perform - 
nnce of the play in London, without notice or prohibition 
against carrying away the comedy with stage directions and 
divisions of acts and scenes, and procuring the same from 
00 one or more persons, who had obtained the same from its 
performance while witnessing the same as spectators. 

If the questions in the case of Keene v. Clark required or 
even authorized the dictum which has been quoted, and 
which controlled the decision at Special Term, it would 
conclude us upon this appeal. The defendant has brought 
himself clearly within the principles laid down in that case, 
and whether that decision meets our approbation or other- 
wise, it must be regarded as the law of this Court until re- 
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versed by a higher tribunal, unless upon examination it 
shall be found that so much of the decision as has been re- 
garded as authority was obiter dictum. 

Having been a member of the Court which pronounced 9 1 
the decision in Keene v. Clark, and dissenting as 1 did from 
such decision, 1 am prepared to say that, in my judgment, 
there wore neither facts nor questions in the case which re- 
quired or allowed the decision to be pi id upon any such 
ground as is embraced in the opinion of the Court. To 
establish this and to explain what might otherwise be 
thought to be a disregard of the decisions of my own 
Court, a somewhat lengthy statement of that ease is neces 
sary. 

The action was brought by Mbs Keene, who claimed to 
be the owner by purchase from the author of the phtv 
called " Our American Cousin,” which was an unpublished 92 
manuscript, never having been acted or represented in 
public, nor printed nor published by the author, who was 
the literary proprietor of it, and to whose right she claimed 
she had by purchase succeeded. 

She then alleged that she had produced the pl ay at a 
tain theatre in the City ol Now York, having made ad 
ditions, alterations and verbal changes in it. 

The defendant, from whom she sought to recover ,1. 
ages for performing the play at another theatre all 
that the play had, previous to its enactment by him 1°°' 
published and acted, and represented and dedicated ’t 'T* 
public constantly and frequently, at various tim es w . e 93 
theatres of the United States and elsewhere ( ’i n „- Vari0U8 
period of live years previously . ° llle 

On the trial, which was before a jury, evidence w • 
of the performance of the play at various pl ac / aS - glVen 
United States, the British provinces and Australia 7 7 U ‘ C 
and without the authority of Miss Keene. O*' , 

one of the defendant’s witnesses— “ how oft eu ^ le ? Uon to 
the play was acted by the defendant”— was ex c l! ] Wll ° rc 
an exception taken.) A verdict was directed f or an J 
till’, and the exceptions sent to the General T er 10 1’^in- ^ 
heard in the first instance. No request 11 to bo there' 

tUade to sub 


nut to the jury any question of fact. The Justice 
tried the action decided that, upon the facts as show**, ^ 
plaintiff* was entitled to recover. 

i here were five exceptions only which could be exaaaif 
at the General Penn, namely: the one already stai* 
second , to excluding evidence of the amount one of jpV 
till s witnesses had paid her when he performed the j»iJ' 
d.ird, to refusing t > charge the jury that there was no n 
donee that the plaintiff had sustained any tiling but non* 

_ damages ; fourth, to the direction to find a verdict for 
95 plaintiff* for the amount proved to be the defendant's sb - 
of the net profit; and fifth, to the motion to dismiss V 
complaint on the ground of the defendants not being, 
manager. 

Where exceptions are heard in the first instance atj 
General Term, the questions of fact are not open to revie 
and, as found by the jury, are conclusions. The (\>w. 
cannot, in such case, set aside a verdict, as being against tl : 
weight or contrary to the evidence, the power of the Cou 
being confined exclusively loan examination of the qutea 
actions of law presented by the exceptions taken at the trial 
It will be seen from the foregoing statement of the c*s 
that none of the “ exceptions ” involved the necessary ot 
proper consideration of any question of fact, unless tlw 
exception to the direction to find a verdict for the plaintitl 
was sufficient to enable the Court to look at the evidence 
with the view of ascertaining if there was any error in sue* , 
direction. It may be said, however, of that exception, that 
it was too general to entitle it to be heard, and should there- 
fore have been excluded. 

The exceptions taken in the order stated called upon the 
97 Court to say whether there was error as matter of law— firsts 
in excluding evidence of the number of times defendant had 
acted the p!a y ; second, of the amount paid for a license 
to act the play ; third, in not dismissing the complaint be- 
cause there was no evidence of damage, and last, in direct- 
ing a verdict for the plaintiff. In the latter exception it 
must have been assumed that the evidence established that 
the plaintiff was the proprietor of the play; that she had 
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not dedicated it to the public nor published it, and that the 
defendant, by acting it without her consent, was liable in 
damages. The ownership of the original manuscript of the 
play, and the numerous times in which and various places 93 
where it had been publicly performed were undisputed 
facts ; but the Court, in directing the verdict of the jury, 
undoubtedly held that such frequency of performance did 
not of themselves, whether with or without her consent, de- 
prive the plaintiff of her proprietorship in the play. Had 
those facts, or either of them, been in dispute, and had the 
attention of the ( ’ourt been called to them by a request to 
submit such facts to the jury, the question might fairly have 
been presented. 

No such request, however, was made, and it could uot be 
urged for the first time on die appeal, or on the hearing of 99 
exceptions, that there was error in withholding from the 
jury questions of fact proper for their consideration. 

If, nevertheless, the decision of the ease had been put on 
the ground that the undisputed evidence of the frequent per- 
formance of the play in various places was a publication of 
the play, or a dedication of it to the public by the plaintiff, 
whereby she had lost her exclusive proprietorship in it, and 
therefore she could not recover, I should feel bound to fol- 
low it, so far as it could be made applicable to the facts of 
this case. 

But I do not understand the decision was placed upon 
any such grounds. It is true the learned Chief Justice who 
wrote the opinion thought there was sufficient evidence, and 
that it ought to have gone to the jury to say whether the 
plaintiff had not surrendered the play to the public. But, 
as matter of law, the case does not hold that such frequent 
performance was either a publication or a surrender to the 
public ; so that it would be no violation of any rio-ht of 
ownership in the plaintiff for any person to obtain the play 
in any way, and publish it in print. At most, it is held 101 
that whether such frequency of performance was a publica- 
tion, or would justify a presumption of surrender, were facts 
for the jury to decide; and the Court does not decide them 
as matter of law. The ground, therefore, upon which the 
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case was decided was, that it is not unlawful for a spec*; 
to carry away in memory and give to the world an in r 
tidied literary production. til- ■ p.-rf -rina'ice of which ho : 
witnessed, or to the recital of which he has listened. ) 
publication by the author, either in fact or by frequency, 
performance, is required to make it lawful to publish fr 
memory ; for a single performance or one delivery of a li / 
ary production may suffice ns well as a hundred. 

J 02 The learned Ch. J. .ays (p. .'0) “A limited eonimv 
cation of a literary or musical composition by private 1; 
tures, recitations, or its performance, has been held no* t , 
surrender its proprietorship to the publie. * * * Butin * 
case of a public theatrical performance, the public are ht« 
entitled to make use of that faculty which is necessarily a 
dressed by such representation, to wit, the memory, for i 
purpose of repeating tho contents of the play, even in p*, 
forming it elsewhere, when the owner has laid no rostra 
u[)on such use of the knowledge' so obtained, and retain-. 
by memory only.” 

103 There is nothing, therefore, in the decision of Keene . 
Clark to prevent an examination of the question now befbw 
us ; and wo need not be embarrassed, in the consideration .. 
the case, by views so ingeniously expressed, but whs<r 
could bo applicable only to a different case than was mas A 
at that time. 

The case now before us was trio 1 without a jury, and re] 
the facts have been specially found by the Court. The a;p 
plication of the law must bo to such facts, and upon then 
we are to determine whether tho judgment below is eorree- - 
104 Whatever may have been the conflict of judicial opinio* 
upon tho clfeet of copyright law upon tho common lav* 
rights of authors, it has never been disputed that, by com 
mon law, an author has, until publication, a property iu bi-s 
literary work capable of being held and transmitted, an j 
in tho exclusive possession and enjoyment of which he an -3 
his assignees will be protected. 

This has been settled by a long series of decisions. Mil 
ler vs. Taylor, 4 Burr., 2303; Donaldson vs. Beckett, Dl 
2108; Beckford vs. Hood, 7 Tenn. R., Old; Wool soy t\s. 
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Ju.ld, 4 Duer., 389 ; Stone vs. Thomas, 2 Am. Law Log., 105 
228 ; Roberts vs. Myers, 2 ■ > Law Lop., o9i> ; Ivecne vs. 
Wheatlev Id., 440 ; Bourcieault vs. Wood, 16 Am. Law 
Reg., 539; Jones vs. Thorne, 1 N r . Y. Leg. Obs., 409. 

ft wa3 a t one time somewhat questioned in England 
whether such common law right did not continue after pub- 
lication and was neither restrained nor taken away by the 
Statute of 8 Anne; but in Donaldson vs. Beckett, supr., the 
House of Lords held that the statute had taken away such 
common law right, leaving authors without protection, after 106 
publication, except under the statute. And the same view 
of the effect of our statute of copyright is taken by the 
.Supreme Court of the Unite! States in Wheaton v. Peters, 

8 Pet., 498-6GL It was there held that the Acts of Con- 
gress of 1790 and 1802 were not passed in reference to any 
existing right, but to originate a right after publication by 
securing to authors under its provisions “ the sole right and 
liberty of printing,” &c. To the same effect is the case of 
Dudley v. Mayhew, 3 N. Y. Ik, 9. But the statutes of 
copyright in England and in this country do not, as I think, pqy 
in any manner affect the common law ownership of literary 
c . rn positions before publication ; and I am therefore of the 
opinion that, until publication, an author and his assignees 
has a proprietary right in his production, ol which he is not 
deprived by the statute, and which the Court will protect 
against invasion. 

Let me, however, pursue this inquiry a little farther. 

A reference to the Acts of Congress will be sufficient to 
show, I think, that it was not intended to aflbct the common 

law right. p)8 

The first section of tue Act of neb. 3, 1831 (by which 
Act all previous Acts were repealed), provides that 
authors, on complying with the provisions of the Act, shall 
have “ the sole right and liberty of printing, representing, 
publishing and vending their books; and the fourth section 
declares that no person shall be entitled to the benefit of 
the Act unless he shall, before publication, deposit a printed 
copy of the title of the book in the Clerk’s office of the Dis- 
trict Court ; and the ninth section provides that if any per- 


l (f 9 son shall print or publish any manuscript whatever, witho* 
the consent of the antler or proprietor, lie shall he liable — ' 
damages and may ho restrained hy injunction. It is cvicL 
that Congress intended to furnish protection to authors, a ~ 
to secure them from wrongful appropriations of their worfc 
hy providing a means of continuing in effect their oommo 
law right after publication, and not to wholly deprive the - 
of such common law right. For it is, as we have seen, *ve*r-j 
settled that such right ends with publication, whatever th 
may be. It Is, I think, also equally clear that the or>J 
publication contemplated by the framers of the copyrijp] x , 
law is a publication in print, and not in any of the others 
110 modes which have been suggested. 

The language of Act is: may print, /'print, publish 
vend. First he may print, and then he may publish 
vend. To secure this privilege he must deposit a “ printe*i^ ~ 
copy of the title page, and that must he done before publi 
cation. linker vs. Taylor, 2 Mat. elif., 85. So that heravfcMt 
print at least the tide page” before lie can s cure the pro- 
tection of the Act. If the Act gave merely the exclusive 
right to print, without securing also the exclusive right to 
publish the printed matter, it would be of no value to 
authors. So that it is evident that, in view of the common 
111 law right of authors existing and recognized at the passage 
of the Act, and the settled belief that such right continues 
until actual publication or dedication hy the author, Con- 
gress merely intended to enable authors to retain tiieir pro- 
prietorship after printing and publishing. In the case of 
Baker v. Taylor, supra., printed copies of the book had 
been sold before the deposit in the Clerk’s office, which was 
hold to warrant the inference of actual publication so as to 
defeat the application for a copyright, and it is intimated 
that the publication contemplated by the Act was publica- 
tion in print. 

112 This view is strengthened by the ninth section, which ex- 
pressly protects the proprietorship of a manuscript, and 
makes it unlawful to print or publish it without consent. Jf 
it had been intended to destroy the common law right, and 
to require in all cases a copyright to secure the ownership 
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of an unpublished work before printing, then the provisions 
of the ninth section are wholly inconsistent with such in- 
tention, as by that section the common law right is recog- 
nized, continued and preserved. 

This view of the statutes is in accordance with Bartlett r, 
Crittenden, 4 McLean, 301, and 5 Id., 45(3 ; Putte v. Derby, 

Id., 332 ; Little v. IFall, 18 IIow. U. S. Rep., 170. 

The supplementary Act of August 18, 1856, extends to no 
authors of “dramatic compositions” the same protection as 
is afforded to authors of other works by the Act of 1831, 
and in addition to the sole right to print and publish they 
are given the sole right to act, perform and represent such 
compositions, or to cause them to be acted, performed and 
represented, on any stage or public place, during the period 
for which the copyright is obtained. 

In extending the privileges of the copyright law to dra- 
matic compositions it was necessary to secure to authors 
not alone the right to print and publish, which is of little 
comparative value, but also the sole right to act and repre- 
sent, which constitutes their chief value; and which right 114 
unless expressly protected by statute, would not continue 
after printing and publishing. The Act of 1850 contains 
also a prohibition against representation of copyright plays 
without the proprietors consent, similar in terms to the 9th 
section of the Act of 1831. The proviso in the Act of 1850 
that nothing therein shall impair any right to act a dra- 
matic representation, which right shall have been acquired 
by any manager, actor or other person previous to the 
securing of the copyright, very clearly recognizes rights 
acquired previous to application for copyright, and con- 
tinues thecommon law rights of proprietors, and is i n accor 115 
dance with what was said in Wheaton v. Peters 8 Pet 
591, 602, that, independently of the copyright law an 
assignee of the manuscript would be protected by a Court 
of Chancery. 

In respect to the Act of 1856, Sprague, J. } says iu Roberts 
v. Myers, 13 Mo. I, aw R., 397, that the prior act secured to 
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HO authors the exclusive right of printing and publishing, and 
it was only because publication did not embrace acting or 
representation that such act was passed, superadding that 
exclusive right to those previously enjoyed. This reference 
to and examination of the copyright laws, and of the cases 
cited, leave it free from doubt that such laws arc merely 
ancilliary to the common law rights of authors, and continue 
them after publication in print, but in no way impairing 
such rights, so long as the literary composition remains in 
manuscript, or is not printed ; and in the case of dramatic 
compositions, superadding the solo right to represent after 
117 publication. 

Whenever an author gives his composition to the public 
he looses his exclusive right to its publication, unless pro- 
tected by the copyright laws. Hence, where the common 
law right of property of an author is invaded, the sole ques- 
tions involved are, first, has there been a publication, 
so as to take away or put an end to such common law 
right ; and second, has such publication been with the 
consent or by the authority of the author ? 

It will not, I think, be claimed that an unauthorized or 
1 ig surreptitious publication in print of a literary composition 
before publication by the author would defeat the owners 
right of property, and leave him without protection. If 
that was so the copyright laws would, in such case, give 
no security, inasmuch, as the benefit of the statute can be 
obtained otdy before publication. \\ bother any surrepti- 
tious publication, otherwise than in print, can deprive an 
author of his property will be examined hereafter. 

The fact found in this case, which it is claimed was a 
publication of the play in question, was, that on the loth 
day of February, 18(38, and for a great number of times 
thereafter, the comedy was publicly performed and repre- 
sented at the Prince of Wales Theatre, in the city of .Lon- 
don, by and with the sanction of the author, it was not 
found, nor was there any evidence, that the comedy had 
ever or anywhere been represented without the sanction of 
the author, or that it was ever put in print by him, or by 
bis authority. The only “publication,” therefore, which can 


bo claimed was its public representation at the theatre on 
various occasions and in the presenc • of large audiences. 

It was not claimed on the argument, but was conceded, 
that the number of public representations of the play was not 
material upon the question of actual publication; and it 
was contended that one public p-ulormanee was sufficient 
to deprive an author of all proprietary right. The conces- 
sion, however, did not go to the extent that a single, or in- 
deed a great number of public performances, conducted 
under the authority of an author, would justify a felonious 
obtaining of the manuscript for purposes ol printing and 
publishing. Yet it necessarily, I think, goes to that extent ; 
for, as I shall presently endeavour to show, the right of 121 
obtaining the manuscripts, or of its contents, does not de- 
pend upon the manner of procuring it, but upon whether 
the author has parted with his rights by actual publication. 

The value to an author of his literary composition be- 
yond the fame that it secures him, is in the amount of 
money it returns; and the amount of money he gets 
depends chiefly upon the appreciation of the public. If a 
composition never comes to the knowledge of the public 
the author does not obtain either their applause or money 
It might as well never have been created, as to lie in the V><> 
author’s drawer unread. Such is the definition of literary 
property as given in Keene v. Wheatley, supra, namely, 
the right which entitles an author or his assignees to all 
the use and profit of his composition. The property, there- 
fore, which a composer ordinarily has in his composition 
is the pecuniary value it is to him, and not the amount of 
fame he may acquire ; and such pecuniary value is neces- 
sary and wholly dependent upon the means which he may 
lawfully employ to bring his productions before the public 
and the approval of the public of his work ; and there is no log 
other property in that description of literary composition 
When a right of property in the invention or creation of 
an author is recognized as an inherent right by tlie com- 
mon law, it assumes that the thing to be secured and pro- 
tected is of value to the owner. The law does not regard 
as property a tiling entirely worthless. 
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If a literary composition, therefore, derives its value from 
and becomes property because of the use which can be made 
of it before the public, and such value is increased or di- 
124 minished in proportion to the extent of its use, then it 
becomes very important to know where and when the 
authors literary property in it terminates. To give it value 
or to make it property recognized by the common law, the 
author must be allowed to use it before the public ; and if, 
having submitted it once to a public hearing, it is to be 
deemed a publication, so as to take away the proprietary 
right, and to deprive the author of the benefit of copyright 
laws, then obviously the common law means nothing, and 
there is no such thing as property in literary work. 

Can it be said that once delivering a lecture upon a 
125 scientific or literary subject, before a public audience, will 
forever thereafter deprive the author of his property in the 
ideas invented or created and which represent, by a com- 
bination of words, his meaning? 

It so, then any one who can obtain the manuscript or 
access to it, or who by employing the art of stenography, 
or by the exercise of memory, can carry it out of a public 
lecture room, may, without the consent or knowledge of the 
author, appropriate and use, for his own emolument, the 
literary production of another person. 

I cannot believe there is so little foundation for or sonar- 
12b row a limit to the proprietary rights of an author in his 
literary labors. 

I believe the law intended to secure to him the benejiciol 
results of his labors, and to protect him from any piratical 
invasion of his rights until he has done some act inconsist- 
ent with an exclusive ownership, or which shall amount in 
judgment of law to a publication. 

There can be no fixed rule determining when an author 
has surrendered his literary property. Printing his com- 
position and giving it public circulation would fix the pieriod 
127 of surrender in such a case; but one reading of a manuscript 
lecture, or one performance of a manuscript play would 
not. And if one does not, what greater number can it be 
said will ? 
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The value to the author of a lecture or of a play, who 
derives emolument from its delivery or representation be- 
fore public audiences, is not limited to one performance. 

It may extend to any greater number, and the hundredth 
performance may bring more ample returns than the first. 

So that it may fairly bo assumed that it is not intended in 
any case to surrender property in a literary composition, so 
long as the author of it retains it in manuscript and uses it 128 
before the public for his private pecuniary benefit. 

Therefore, I think there can be no presumption against 
literary ownership arising from the mere frequency of per- 
formance. Such performances are not inconsistent with a 
continued proprietorship, but are wholly consistent with and 
necessary to the enjoyment ol the property. 

The question of what constitues publication is not much 
enlightened by any of the adjudicated cases which have 
coine under my observation. Most of the cases involve 
considerations arising from copyright laws, and do not under- 129 
take to determine when or in what manner an author may 
he said to surrenderhis property in his literary work. 

The case most relied on by the defendant (Boucicault v 
Delafield, 33 Law Jour. N. S., eh. 33) arose under the 
English statute of copyright. That statute provides that 
one public representation or performance of any dramatic 
piece shall be deemed sufficient in the construction of ti ( ,< 

Act to he a publication of the work. It was accordingly 
held in an action to recover a penalty imposed by the 
statute, that public performance of the drama in the United 
States before taking out a copyright in England was a pub- 
lication within the statute. Words used in a statute to de- 130 
fine the meaning of particular parts of it are never extended 
beyond the statute, and have therefore no controlling ellect 
except in the interpretation of the statute. They define the 
intent and meaning of the law-makers, and are made to ex- 
tend the statute to cases not otherwise recognized as combm 
within its pervievv. But the Legislature cannot, by merely 
expressing the intent of the law in respect to a particular 
statute, affect the meaning of words used in other statutes, 
or deprive them of the significance which they receive from 
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Crowe v.t a 


But r *■ Alken ’ iu P ra - ., , opinio 11, 5 || 

learned ; '? Co . mpulIod to dissent from/ m / 

a snoof ; uJgcs ' ll those cases, so far as it i: perf°f?.; 

°f a plaVwo-l'T’ " P ° a witnoasiu £ the l ,u Jj ' tUe p p llb 
*y> 1 'ght fully commit to memory an 1 


i l 


Jj^ 6 Wona , ^ 

!: Stic0 oftll!! r i Cter .entertain! 1 " 1 nUCWliat qualified view of 

\ Cl a»k, uh - L ' m % and cxnr' . "'I - thC learned latc Chief 

] i( 1 X t SUprrx - ° d m ius opinion in Keene 

H f y J t0 me t m, 

anot he/ roptUlolw procuring of the 

>. and 1 nd without iZ mU ? how oltain ^ if * "'as 

hi s ? p tamed ^fore ^ n ° wled S e or consent of the 
riJ tg b !i Catlotl % him, i 8 an inva- 
tllat a t L t0 lus ^jury. ' ’ y. property so obtained 

k d xv rit er 1 ‘ ,7 Cail, iot lawfnll ^ 1 ° l tllc learued justices 
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%rv '’8 i apUer is it 

»g to 

to hts aud > if WitlH Uly difr crent°rn! d"! ' U , principle lt is 141 
Ik t '^ests tlle author’s o' ** ° f domg tlic same 

Xl r Qni my f 10 ob jecti 0 n^ 8 °^ n t t,a ™ alikein > riou3 

of o ''bet in ' ur over tint UOt to d ' c committing a 
t u 110 °curt can exercise any 
O? ^arda as the means 

o*Xt 0 f <J 1 an infri Ufr UOpert - y - Sucp use, it seems 
t tak °n fr 0 ° l)e % as i f g Gnt of lp c author’s common 
< U bcc, feloui- 

c on n ’ °2, a i litico a ii . can soc no difference. 

Sabii lates °f r eJ U em ployed to tT™ 8 ®’ Q ' De G ‘ and 145 
at ion * ntng s m , 0 take impressions from 

fcJSO ?* 'mpros,; '■? * llc P'tittiff, not intended 

>C> % ‘ -tejt llim *'fa»kold then, to 

'i'h? 10 ^ 0t1 ’ nnd an n infringement of the plaintiffs 

I^di, ° l ° d toh c q i ,,Ulcdon was granted and the 
X git Mtl ana proof yed ’ 

i°aM dll sti Ce - 1 ' 1 °'m of th-> '1* dds casc were shaped so as 
bstfo as a fact n ^ ee Ue ),« impositions of the learned late 
^Noo^^tiok^^i k, . and ' l is accordingly 
M v ! e Cotapi ai n®d n 0 r r adtn 'tting spectators to the 
I'Ostpi/jnti^ y aw a y p U 1Cc or prohibition against car- 
1 a < > X “"nor, or otherwise, end using H< 
6atre in'vl° r WaS an y notice to that effect 
°' v °f the spectators. 
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Whatever menus a prudent man may adopt to prevail 
his property from being feloniously taken from him, it can 
not, I think, he successfully contended ilia t, if be chooses to 
take the risk, he may not leave it exposed without madj w 
other sign to designate it as his property, or that by 
exposing it he would lose his title, and could not aftern art s 
recover it or its value from one who tortiously took it. 

A wrongdoer cannot get title to property, or escape ^ 
147 responsibility of his tortious or felonious act, merely becaii^ 
the owner Las failed to give public notice or warning 1 lfl 

was not to be stolen. ^ 

If carrying away in the memory ol a spec ta to), oi 0 
wise surreptitiously obtaining the contents of a play ^ , 

out the consent of or unauthorized by the ow net, am ^ ^ 
fore an infringement of his property in the phi), 1 
not excused by the omission of the owner to noti )' 
dienee that they will not be allowed or are forbid' cn o 


it away in that manner. 


145 Upon a careful consideration, therefore, of the 


have not been able to appreciate the distinction 
learned judges in Keene ws. Wheatley, and Keene - " jjf 
and Crowe vs. Aiken, have attempted to draw et ". t nla/ 


1 • riptpw 

fore nt modes of obtaining the contents ot a man us , 


from its public performance. They are equally 0 J fllI th° r 
ble, and arc merely different mo les ot depriving a 
of his literary property, and therefore any '"^^llot 
effectuates that purpose is unlawful, d he \ iuj ;iS 
s-iys, in Prin ce Albert rs. Strange, supra. (]>• ^ /. \v/tbo ut 
to property of a private nature, which the jii 

f infringing on the right of any other, may and t oc^ 

^ a state of privacy, a person wiio, without theon ncl 3 ^yii/fy 
express or implied, acquires u knowledge of, , ^jtb^ 

"-anil himself ,f the lcnowledp/e so acquired to pu Wls 1 
his consent a description of the property. Jcstt 0 -' 

1 hat opinion goes quite as far as is necessmj 
the distinction alluded to. _ merger 11 ' 


r i X r l'uW 

J here is another case to the same effect. 11 


Iiobinson, 10 Irish Chy., 132, a painting on P llbI,c ^ e (/ 
fion for private emolument was seen by spectator, 
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whom, from recollection , arranged themselves in t'.dleau re- 
presenting the figures in the painting and were photograph- 150 
ed The sale of engravings made from such photographs 
was restrained bj injunction. The mode adopted for carrv- 
inginto execution what was denounced by the Court as an 
unlawful act was the same in the Irish case as was approv- 
ed of is two oases alluded to, namely, in the memories of 


i vi memo 

the spectators; and the case is then fore opnosed 


as an 


■■■“ > 

authority to the distinction referred to. 

My conclusions upon the whole case are, that there was 
no such publication by the plaintiff or by his assignor of 
the piny in question as to deprive the plaintiff of bis com 
mon law right of property in it. That public representa- 
tions of the play were not a publication of the p] av so as to 
take away such common law right. That there is no p,v 151 
sumption in favor of the lawfulncssof the manner in ) ■ a 
the defendant obtained the play. That the bunleii ' ' 

him to show that it came into bis possession in •I'bnq,"] 
manner; and that, having failed to show the lawfhln. .. U i 
his possession, be should be deprived of it IC '^ ° 

lam, therefore, of opinion that the plaintiff fa emith-d 
\ judgment retfraining the defendant from further 
lr publishing the play, and requiring him to deliver? 1 "^ 
le destroyed such as are now in print, and that ther . 
lie judgment appealed from should be reversed ^ ^ 

We were asked by the appellant’s counsel, if \ N ’ C 
*le conclusion that the judgment below was or C '' UllC l ° 152 
Pionounce an absolute judgment in his f lVor , ' ,l ‘ eou '' J ) to 
s «ud the case back for a new trial ; but in tpJ dUt not to 
°fthe law on the subject, we think it safest to refuse' 

J ^C*S t. ' ^ ^ 

r fhe jrigneot should be bevebsed and a new 
tiered, with emit to the appellant to abide tl ie event ' 

Ifr. Justice Jones dissented. 


